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14.14.£.5. All areas upon which the fill is to be constructed shall be progressively cleared of all
trees, brush, shrubs, and other organic material which is above ground level; provided that, in critical foundation
areas, including, but not limited to, the toe of the fill, seepage or underdrain areas, and downstream portions of
the fill that provide a resisting force against massive slope failure, all organic material both above and below
the ground surface must be removed. This material shall be disposed of outside the fill area.

14.14.£.6. Thefill shall be constructed in concurrently compacted lifts not exceeding four {(4) feet
in thickness.

14.14.£.7. The fill shall be designed and constructed to assure a static safety factor of at least
1.5.

14.14.£.8. The outer slope or face of the fill shall be no steeper than two (2) horizontal to one (1)
vertical. Terraces shall be constructed on the face of the fill at each fifty (50) feet vertical rise above the toe of
the fill. The terraces shall be a minimum of twenty (20) feet wide and shall slope three (3) to five (5) percent
toward the face with a lateral slope of one (1) percent to a discharge channel capable of passing a one hundred
(100) year twenty-four (24) hour precipitation event.

14.14.£.9. Surface water runoff from the fill and from surrounding areas shall be diverted
away from the fill and into stabilized channels designed to pass safely the runoff from a one-hundred (100)
year, twenty-four (24) hour precipitation event.

14.14.£.10. No permanent impoundments may be constructed on the completed fill except that
small depressions may be allowed if they are needed to retain moisture, minimize erosion, create and enhance
wildlife habitat, or assist revegetation; and if they are not incompatible with the stability of the fill.

14.14.g. Durable Rock Fills.

14.14.g.1. Fills proposed after January 1, 2004, the Secretary may only approve the design,
construction, and use of a single lift fill with an erosion protection zone or a durable rock fill designed to be
reclaimed from the toe upward, both consisting of at least eighty (80) percent durable rock if it can be determined,
based on information provided by the operator, that the following conditions exist:

14.14.2.1.A. Examination of core borings and the geologic column show that the
overburden consists of durable sandstone, limestone, or other durable material in sufficient thickness and amounts
to generate spoil material that is eighty (80) percent or greater durable rock. Where the fill will contain non-
cemented clay shale, clay spoil, or other nondurable material, such material must be mixed with the durable rock
in a controlled manner such that no more than twenty (20) percent of the fill volume is not durable rock. Tests
shall be performed by a Registered Professional Engineer and approved by the Secretary to demonstrate that no
more than twenty (20) percent of the fill volume is not durable rock.

14.14.g.1.B. The durable rock shall not consist of acid-producing or toxic-forming material,
will not slake in water, and will not degrade to soil material. For purposes of this paragraph only, soil material
means material of which at least fifty (50) percent is finer than 0.074 mm, which exhibits plasticity, and which
meets the criteria for group symbol ML, CL, OL, MH, CH, or OH, as determined by the Unified Soil
Classification System (ASTM D-2487).

14.14.g.1.C. The toe of the fill will rest on natural slopes no steeper than twenty (20)
percent.

14.14.2.2. Design Specifications and Requirements of Single Lift Fills with an Erosion
Protection Zone. In addition to the requirements of this subdivision, the design, specifications and requirements
of single lift fills with an erosion protection zone shall be in accordance with the following:
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14.14.2.2.A. FErosion Protection Zone. The erosion protection zone is a designed
structure constructed to provide energy dissipation to minimize erosion vulnerability and may extend beyond the
designed toe of the fill.

14.14.2.2.A.1. The effective length of the erosion protection zone shall be at least
one half the height of the fill measured to the target fill elevation or fill design elevation as defined in the
approximate original contour procedures and shall be designed to provide a continuous underdrain extension
from the fill through and beneath the erosion protection zone.

14.14.2.2.A.2.  The height of the erosion protection zone shall be sufficient to
accommodate designed flow from the underdrain of the fill and shall comply with 14.14.¢.1. of this rule.

14.14.g.2.A3. The erosion protection zone shall be constructed of durable rock as
defined in 14.14.2.1. originating from a permit area and shall be of sufficient gradation to satisfy the
underdrain function of the fill.

14.14.g.2.A4. The outer slope or face of the erosion protection zone shall be no
steeper than two (2) horizontal or one (1) vertical (2:1). The top of the erosion protection zone shall slope toward
the fill at a three (3) to five (5) percent grade and slope laterally from the center toward the sides at one (1)
percent grade to discharge channels capable of passing the peak runoff of a one-hundred (100) year, twenty-four
(24) hour precipitation event.

14.14.g.2.A.5. Prior to commencement of single 1ift construction of the durable rock fill,
the erosion protection zone must be seeded and certified by a registered professional engineer as a critical phase
of fill construction. The erosion protection zone shall be maintained until completion of reclamation of the
fill.

14.14.22.A6.  Unless otherwise approved in the reclamation plan, the erosion
protection zone shall be removed and the area upon which it was located shall be regarded and
revegetated in accordance with the reclamation plan.

14.14.2.2.B. Single Lift Construction Requirements.

14.14.2.2 B.1 Excess spoil disposal shall commence at the head of the hollow and
proceed downstream to the final toe. Unless required for construction of the underdrain, there shall be no material
placed in the fill from the sides of the valley more than 300 feet ahead of the advancing toe. Exceptions from
side placement of material limits may be approved by the Secretary if requested and the applicant can
demonstrate through sound engineering that it is necessary to facilitate access to isolated coal seams, the head
of the hollow or otherwise facilitates fill stability, erosion, or drainage control.

14.14.2.2.B.2. During construction, the fill shall be designed and maintained in such a
manner as to prevent water from discharging over the face of the fill.

14.14.g.2.B.2.{(a) The top of the fill shall be configured to prevent water from
discharging over the face of the fill and to direct water to the sides of the fill.

14.14.g.2.B.2.(b) Water discharging along the edges of the fill shall be conveyed in
such a manner to minimize erosion along the edges of the fill.

14.14.g.2.B.3. Reclamation of the fill shall be initiated from the top of the fill and
progress to the toe with concurrent construction of terraces and permanent drainage.

14.14.2.3. Design Specifications and Requirements for Durable Rock fills designed to be
reclaimed from the toe upward. Durable rock fills that are designed to be reclaimed from the toe upward shall
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comply with all requirements of this subdivision including the following

14.14.2.3.A. Transportation of Material to toe of fill. The method of transporting
material to the toe of the fill shall be specified in the application and shall include a plan for inclement weather
dumping. The means of transporting material to the toe may be by any method authorized by the Act and this rule
and is not limited to the use of roads.

14.14.2.3.A.1. Constructed roads shall be graded and sloped in such a manner that
water does not discharge over the face. Sumps shall be constructed along the road in switchback areas and
shall be located at least 15 feet from the outslope.

14.14.g.3.A 2. The constructed road shall be in compliance with all applicable State and
Federal safety requirements. The design criteria to comply with all applicable State and Federal safety
requirements shall be included in the permit.

14.14.g.3.B. Once the necessary volume of material has been transported to the toe of the fill,
face construction and installation of terraces and permanent drainage shall commence. The face construction
and reclamation of the fill shall be from the bottom up with progressive construction of terraces and permanent
drainage in dumping increments not to exceed 100 feet.

14.14.g.4 The fill shall be designed based on the results of sufficient geotechnical investigations
of the construction site. The investigation shall include such factors as geologic conditions, soil characteristics,
depth to bedrock, location of springs, seeps and groundwater flow, potential effects of subsidence and a
description of materials to be placed in rock cores and drains.

14.14.g.5. The design and construction of all durable rock fills must be certified by a
registered professional engineer experienced in design and construction of earth and rock embankments.

14.14.¢.6. The foundation of the fill and the fill shall be designed to assure a long-term static
safety factor of 1.5 or greater, and meet an earthquake safety factor of 1.1.

14.14.2.7. The outer slope or face of the fill shall be no steeper than two (2) horizontal or one (1)
vertical (2:1). Terraces shall be constructed on the fill at a maximum of every fifty (50) feet in vertical
rise above the toe of the fill. The terraces shall be no less than twenty (20) feet in width and slope toward the fill
at a three (3) to five (5) percent grade and slope laterally at one (1) percent grade to discharge channels capable
of passing the peak runoff for a one-hundred (100) year twenty-four (24) hour precipitation event.

14.14.2.8. All areas upon which the fill is to be placed shall first be progressively cleared of all
trees, brush, shrubs and other organic material which is above ground level; provided that, in critical foundation
areas, including, but not limited to, the toe of the fill, seepage or underdrain areas, and downstream portions of
the fill that provide a resisting force against massive slope failure, all organic material both above and below
the ground surface must be removed. This material shall be disposed of outside the fill area.

14.14.2.9. The underdrain system may be constructed simultaneously with excess spoil
placement by the natural segregation of dumped materials; provided, that the resulting underdrain system shall
be capable of carrying anticipated seepage of water due to rainfall away from the excess spoil fill and from
seeps and springs in the foundation of the disposal area and the other requirements for drainage control shall be
met. If the underdrain system is not constructed by natural segregation of dumped material, it shall be designed
and constructed in accordance with paragraph 14 .4.e.1 of this subdivision.

14.14.2.10. Surface water runoff from areas above and adjacent to the fill shall be diverted into
properly designed and constructed stabilized diversion channels which have been designed using best current
technology to safely pass the peak runoff from a 100 year, 24-hour precipitation event. The channel shall
be designed and constructed to ensure stability of the fill, control erosion, and minimize water infiltration into
the fill.
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14.14.g.11. The grade of the top surface of the completed fill shall not exceed five (5)
percent and shall slope toward the drainage channel.

14.14.2.12. No permanent impoundments may be constructed on the completed fill except
that small depressions may be allowed if they are needed to retain moisture, minimize erosion, create and enhance
wildlife habitat, or assist revegetation; and if they are not incompatible with the stability of the fill.

14.14.2.13. Notwithstanding any other provisions of this rule or the terms and conditions of a
permit to the contrary, additional storage capacity or sediment control measures may be required through
permit revision if sediment removal performance of the structure(s) during operation and construction of the fill
is found to be deficient to the point that significant non-compliance with applicable effluent limits or water quality
standards results.

14.14.2.14. The following materials are hereby prohibited from being placed, deposited, or
disposed of into a durable rock fill or durable rock fill area:

14.14.g.14.A. Surface soils, provided that such soils used to establish vegetation on the
surface of the fill are not prohibited; provided, however, that such soils may be placed in the fill if accounted

for in design and construction as nondurable material and such soils are not deposited in critical zones of
the fill;

14.14.2.14B. Mud, silt, or sediment cleaned or removed from mining pits, roadways,
sediment control structures and/or other areas of the operation;

14.14.g.14.C. Vegetative or organic materials cleared or grubbed from the permit or
other areas;

14.14.2.14.D. Non-coal wastes; and
14.14.g.14.E. Coal refuse.
14.15. Contemporaneous Reclamation Standards.

14.15.a. General. This subsection establishes general performance standards relating to backfilling,
regrading, and stabilization for all surface mining operations within the State. The mining and reclamation
plan for each operation shall reflect these standards in describing how the mining operations and reclamation
operations are to be coordinated to minimize total land disturbance and to keep reclamation operations as
contemporaneous as possible with the advance of mining operations. Particular emphasis must be given to (1)
limiting the size and number of excess spoil disposal fills; (2) locating and configuring excess spoil disposal fills
in such a way so as to minimize land disturbance; (3) controlled handling and placement of all spoil material;
and (4) the timing and sequence of backfilling and regrading operations which will minimize the ratio of
disturbed and unreclaimed area versus undisturbed and reclaimed area. All surface mining operations shall be
conducted in such a manner so as to comply with the approved reclamation plan and the standards set forth in this
subsection.

14.15.a.1. Spoil returned to the mined-out area shall be backfilled and graded to the approximate
original contour unless a waiver is granted pursuant to W. Va. Code §22-3-13 and this rule with all highwalls
eliminated. Backfilling and grading of all disturbed areas will be done in a manner which eliminates spoil
piles and depressions, returns all slopes to the angle of repose or lesser slopes so as to achieve a static safety factor
of 1.3 or greater, minimizes erosion and water pollution both off and on the site, supports the postmining land
use, and covers all coal seams, acid-producing or toxic-forming materials, and combustible material with non-
toxic and non-combustible material.

14.15.a.2. All permit applications shall incorporate into the required mining and reclamation plan
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a detailed site specific description of the timing, sequence, and areal extent of each progressive phase of the mining
and reclamation operation which reflects how the mining operations and the reclamation operations will be
coordinated so as to minimize the amount of disturbed, unreclaimed area, minimize surface water runoff,
complywith the storm water runoff plan and to quickly establish and maintain a specified ratio of disturbed versus
reclaimed area throughout the life of the operation.

14.15b. Time, Distance, and Acreage Limits. Grading, backfilling, and water management
practices shall be kept current as follows:

14.15.b.1. Where the operation consists of single seam contour mining only {(no augering) on
steep or non-steep slopes-and grading and backfilling shall follow the mineral removal by a period not to exceed

sixty (60) days or a distance of one thousand five hundred (1,500) linear feet. Provided the provisions of 14.15.d.
are satisfied.

14.15.b.2. Where the operation consists of single seam contour mining and augering or highwall
mechanical mining on steep or non-steep slopes, disturbed and unreclaimed acreage including all excess spoil
disposal sites shall not exceed fifty (50) acres, and the augering or highwall mechanical mining shall follow the
advance of the mining pit by a period not to exceed sixty (60) days. The grading and backfilling shall follow the
augering or highwall mechanical mining by a period of not more than ene hundred and eighty (180) days or a
distance of not more than one thousand five hundred (1,500) linear feet; provided, That in no event shall more
than three thousand (3,000) linear feet of pit be exposed at any time.

14.15.b.3. Where the operation consists of augering or highwall mechanical mining only on
steep or non-steep slopes, disturbed and unreclaimed acreage shall not exceed thirty-five (35) acres, and the
grading and backfilling shall follow the augering or highwall mechanical mining by a period not to exceed sixty
(60) days or a distance of not more than one thousand five hunderd (1,500) linear feet.

14.15.b.4. Where the operation consists of area mining only, on slopes which are on the

average less than 20 degrees (20°) in steepness, disturbed and unreclaimed acreage including excess spoil disposal
sites shall not exceed one hundred (100) acres or fifty (50) percent of the permit area, whichever is less, and
backfilling and grading shall not be more than two spoil ridges or mining cuts behind the pit being worked. For
single seam mining operations the maximum linear feet of open pit shall not exceed three thousand feet at any
time and backfilling and regrading shall follow mineral removal within one hundred and eighty days (180). For
multiple seam operations utilizing the stair stepped approach. The initial pit will be limited to no more than three
thousand linear feet with the subsequent cut of the next underlying seam occurring within one hundred and eighty
days (180). Backfilling and regrading shall follow mineral removal of the lowest seam to be mined one hundred
and eighty days (180).

14.15.b.5. Where the operation consists of multiple seam mining along the topographic contour
on steep or non-steep slopes, and where the coal seams running through the mountain, hill, or ridge are only
partially removed, disturbed and unreclaimed acreage including excess spoil disposal sites, shall not exceed two
hundred (200) acres or fifty (50) percent of the permit area, whichever is less. Augering and/or highwall
mechanical mining which becomes a part of these types of operations shall be incorporated into the operation in
such a fashion so as to meet the subject acreage limitations. Regardless of the allowable limits contained in this
section, any disturbed area other than those specified in subdivision 14.15.¢c of this rule must complete
backfilling and rough grading within the following:

For single seam mining operations the maximum linear feet of open pit shall not exceed three
thousand feet at any time and backfilling and regrading shall follow mineral removal within one hundred and
eighty days (180). For multiple seam operations utilizing the stair stepped approach. The initial pit will be
limited to no more than three thousand linear feet with the subsequent cut of the next underlying seam occurring
within one hundred and eighty days (180). Backfilling and regrading shall follow mineral removal of the lowest
seam to be mined one hundred and eighty days (180).
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14.15.b.6. Where the mining operation consists of removing entire coal seam(s) running through
the upper fraction of a mountain, hill or ridge, or removing entire coal seam(s), running through the upper fraction
of a mountain, hill, or ridge in conjunction with partially removing lower seam(s) along the topographic contour,
the following contemporaneous reclamation requirements apply:

14.15b.6.A. Disturbed and unreclaimed acreage, including excess spoil disposal sites,
shall not exceed thirty-five (35) percent of the total permit acreage, or three hundred (300) acres, whichever is
less. Provided; however, the Secretary may grant a variance not to exceed five hundred (500) acres on
operations which consist of multiple spreads of equipment. Where operations contemplated under this
section are approved with incidental contour mining, which may include augering or highwall mining, the
acreage must be calculated in the allowable disturbance authorized in this paragraph. The incidental contour
pit length cannot exceed 3000 feet and backfilling/grading shall follow mineral removal within 180 days.
Regardless of the allowable limits contained in section fourteen of this rule, any disturbed area other than
those specified in subdivision 14.15.c. of this rule must complete backfilling and rough grading within the
following;

For single seam mining operations the maximum linear feet of open pit shall not exceed three
thousand feet at any time and backfilling and regrading shall follow mineral removal within one hundred and
eighty days (180). For multiple seam operations utilizing the stair stepped approach. The initial pit will be
limited to no more than three thousand linear feet with the subsequent cut of the next underlying seam occurring
within on¢ hundred and eighty days (180). Backfilling and regrading shall follow mineral removal of the lowest
seam to be mined one hundred and eighty days (180).

Operations required to comply with AOC+ guidelines or approved specific post-mining land
use requirements must complete backfilling and rough grading within 270 days of final mineral removal unless
a waiver is otherwise granted by the Secretary pursuant to this section.,

The ratio of disturbed and unreclaimed acreage versus reclaimed or undisturbed acreage shall
be shown on progress maps submitted annually or as otherwise required by the Secretary. The subject ratios
shall be verified by the Secretary to be consistent with the mining and reclamation plan on the next regular
inspection following receipt of the progress map.

14.15b.6.B. On operations which utilize draglines with a bucket capacity of greater than
forty-five (45) cubic yards, the requirements of subparagraph 14.15.b.6.A of this paragraph is waived and the
following contemporaneous reclamation requirements apply:

14.15.b.6.B.1. Pre-stripping or benching operations cannot exceed four hundred
(400) acres for any single permit and cannot precede dragline operations more than twenty-four (24) months
unless otherwise approved by the Secretary

14.15.b.6 B.2. Rough backfilling and regrading shall be completed within one hundred
(180) days following coal removal and not more than four (4) spoil ridges behind the pit being worked, the spoil
from the active pit constituting the first spoil ridge;

For single seam mining operations the maximum linear feet of open pit shall not exceed
three thousand feet at any time and backfilling and regrading shall follow mineral removal within one hundred
and eighty days (180). For multiple seam operations utilizing the stair stepped approach. The initial pit will be
limited to no more than three thousand linear feet with the subsequent cut of the next underlying seam occurring
within one hundred and eighty days (180). Backfilling and regrading shall follow mineral removal of the lowest
secam to be mined one hundred and eighty days (180). and

14.15b.6.B.3. The ratio of disturbed acreage versus reclaimed or undisturbed
acreage shall be shown on progress maps submitted annually or as otherwise required by the Secretary.
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14.15.c. Reclaimed Area. For purposes of this subsection, reclaimed acreage shall be that
portion of the permit area which has at a minimum been fully regraded and stabilized in accordance with the
reclamation plan,meets Phase I standards, and seeding has occurred. The following shall not be included in the
calculation of disturbed area:

14.15.c.1. Semi-permanent ancillary facilities (haulroads, drainage control systems, parking
areas, maintenance, storage and supply areas, e¢tc.), and areas cleared but not grubbed, provided, that such areas
have appropriate drainage control systems in place; Provided, That with the exception of permanent haulroads,
drainage control systems and material handling facilities (including but are not limited to such facilities as
preparation plants, fixed coal stockpiles/transfer areas and commercial forestry topsoil areas) the total acreage
of all other semi-permanent ancillary facilities cannot exceed ten percent of the total permit acreage.

14.15.c.2.  Areas within the confines of excess spoil disposal fills which are under construction
provided the fill is being constructed in the “conventional” method, i.e., completed from the toe up, or those
fills which are being constructed progressively in lifts from the toe up or are being progressively completed
from the toe up by constructing benches and appropriate drainage control structures (ditches, flumes, channels,
etc.) from the toe up as soon as the first two lifts are in and are seeded.

14.15.c.3. Areas containing 30 aggregate acres or less which have been cleared and grubbed and
have the appropriate drainage control (temporary or permanent) installed and certified, and which will become
a part of the operational area within six months or less. Failure to incorporate these areas into the operational area
within six months may result in the loss of this exemption; The Secretary may consider larger acreage for clearing
operations where it can be demonstrated that it is necessary to comply with applicable Endangered Species Act
requirements.

14.15.c4. Areas which have been backfilled and graded with material placed in a stable,
controlled manner which will not subsequently be moved to final grade, mechanically stabilized, and had
appropriate drainage control structures installed in accordance with the approved mining and reclamation plans.
The sediment control structures need not be certified to meet this requirement if the mining plan is such that it
would make this unfeasible.

14.15.d. Excess Spoil Disposal Fills.  All fills must be constructed contemporaneously and
contiguously with that segment of the operations that contains the material that is designated to be placed in the
fill. In addition to all other standards in effect, the following shall apply to excess spoil disposal fills.

14.15.d.1. All fills must be planned for continuous material placement until designed
capacity is reached and cannot have a period of inactivity that exceeds 180 days unless otherwise approved by
the secretary.

14.15.d.2. The areas where contour mining is proposed within the confines of the fill are not
eligible for the exemption contained in 14.15.¢.2.

14.15.e. The Secretary may consider contemporaneous reclamation plans on multiple permitted
areas with contiguous areas of disturbance to ensure that contemporaneous reclamation is practiced on a total
operational basis. In order to establish a method of orderly transition between operations, plans submitted
on multiple permitted areas cannot add allowable disturbed areas in such a manner as to result in increased
disturbed areas on a single operation unless a variance is obtained pursuant to subdivision 14.15.g.

14.15f. Revegetation. Revegetation shall be kept current by establishing a temporary or permanent
vegetative cover on regraded areas by the end of the first growing season and a permanent cover by the end
of the second growing season.

14.15.g. Variance — Permit Applications. The Secretary may grant approval of a mining and
reclamation plan for a permit which seeks a variance to one or more of the standards set forth in this
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subsection, if on the basis of site specific conditions and sound scientific and/or engineering data, the applicant
can demonstrate that compliance with one or more of these standards is not technologically or economically
feasible and demonstrate that the variance being sought will comply with section 5.6 of this rule. Furthermore,
the amount of bond for the operation shall be based on the maximum amount per acre specified in WV Code §22-
3-12(b) (1)_and shall remain in effect until the permittee requests termination of variance and request a
recalculation of the bond in accordance with section 11 and 12 of the Act and section 11 of this rule . The
Secretary shall make written findings in accordance with the applicable provisions of section 3.32 of this rule
when granting or denying a request for variance under this section.

14.15.2.1. A description of the specific standard(s) for which a variance is sought.

14.15.2.2. A statement with supporting documentation and scientific and/or engineering data
which describes how site specific conditions make compliance with the standard(s) technologically or
economically infeasible, including a discussion and feasibility analysis of alternatives that were considered.

14.15.g.3. Specific alternative standards of the same type and specificity as the standards for
which a variance is sought.

14.15.24. A sequential plan showing all phases of the proposed mining and reclamation
operation to include specific time frames for completing each phase. The plan must at a minimum describe
at what point reclamation operations will commence and how such operations will advance in relation to the
mining operations throughout the remainder of operational sequence.

14.15h. Variance - Existing and Ongoing Operations. The Secretary may grant approval of a
request for a variance to the standards set forth in this subsection for existing and/or ongoing surface mining
operations only after all reasonable steps have been taken by the operator to minimize land disturbance and if
the operator demonstrates, through an on-site evaluation and sound scientific and/or engineering data, that
compliance with these standards are technologically or economically infeasible. The variance request will be
in writing and shall contain the elements set forth in subdivision 14,15.g. of this subsection.

14.15.1. Notwithstanding any provision of this rule to the contrary, revision of the mining and
reclamation plan contained in a permit is required prior to any change in mining methods which would
substantially affect the standards contained in this section.

14.15). Reclamation Equipment. Operable regrading equipment shall be kept on the permit area
until satisfactory completion of grading of all disturbed area unless otherwise approved.

14.15k. Exemptions. Backfilling and grading may be postponed on a permit where surface
mining operations and underground mining operations are proposed on the same area; provided that all
requirements set forth in paragraph 16, subsection (b), section 13 of the Act are met. Where the underground
mining permit is terminated or revoked, backfilling, regrading, and reclamation shall commence and proceed in
accordance with the provisions of subdivision 15.2.b of this subsection.

14.15.1. Grading Outer Spoil. All outer spoil shall be graded so as to blend into the adjoining
undisturbed lands. All spoil must be placed in such a manner that the final surface of all slopes is mechanically
stabilized using tracked equipment or other equivalent means.

14.15.m. Erosion Control. All disturbed areas shall be regraded and stabilized in a manner which
effectively controls erosion.

14.15.n. Regraded Drainage Control. Drainage control on regraded areas shall prevent excessive
erosion or additional contributions of suspended solids to the receiving stream, ensure safety and conserve soil
moisture. Drainage control measures may include, but are not limited to, constructed drainways, flumes and
riprap channels, tracking in, small depressions or other devices.
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14.15.0. Coal Processing Waste Disposal. Where approval for placing coal processing waste in the
backfill has been granted, such placement shall be done in accordance with the compaction requirements of
subdivision 22.3 p. of this subsection. The final graded slope shall not exceed either the angle of repose or such
other lesser slope as is necessary to achieve a minimum long-term static safety factor of 1.3 and to prevent slides.

14.15.0.1. The coal processing waste shall be placed in a controlled manner so as to;

1415.0.1.A. Minimize adverse effects of leachate and surface-water runoff on surface
and ground water quality and quantity;

14.15.0.1.B. Ensure mass stability and prevent mass movement during and after
construction;

14.15.0.1.C. Ensure that the final disposal facility is suitable for reclamation and
revegetation compatible with the natural surroundings and the approved postmining land use;

14.15.0.1.D. Not create a public hazard; and
14.15.0.1.E. Prevent combustion.

14.15.0.2. The coal processing waste will not be placed in the backfill unless it has been
demonstrated to the satisfaction of the Secretary that:

14.15.0.2.A. the coal processing waste to be placed based upon laboratory testing to be
non-toxic and/or non-acid producing; or

14.15.0.2.B. an adequate handling plan including alkaline additives has been developed and
the material after alkaline addition is non-toxic and/or non-acid producing.

The disposal facility shall be designed using current, prudent engineering practices and shall
meet any design criteria established by the Secretary. A qualified registered professional engineer, experienced
in the design of similar earth and waste structures, shall certify the design of the disposal facility. If any
examination or inspection discloses that a potential hazard exists, the Secretary shall be informed promptly
of the finding and of the emergency procedures formulated for public protection and remedial action. If adequate
procedures cannot be formulated or implemented, the Secretary shall be notified immediately, and the Secretary
will then notify the appropriate agencies that other emergency procedures are required to protect the public.

14.16. Control of Fugitive Dust. All exposed surface areas shall be protected and stabilized to
effectively control erosion and air pollution attendant to erosion and comply with 45 CSR 17.

14.17. Utility Installations. All surface mining operations shall be conducted in a manner which
minimizes damage, destruction, or disruption of services provided by oil, gas, and water wells; oil, gas, and coal-
slurry pipelines; railroads; electric and telephone lines; and water and sewage lines which pass over, under, or
through the permit area, unless otherwise approved by the owner of those facilities and the Secretary.

14.18. Disposal of Noncoal Mine Wastes.

14.18.a. Noncoal mine wastes, except coal refuse and/or timber from clearing and grubbing
operations, includes, but is not limited to grease, lubricants, paints, flammable liquids, garbage, abandoned
mining machinery, lumber and other combustible materials generated during mining activities shall be placed
and stored in a controlled manner in a designated portion of the permit area. Placement and storage shall ensure
that leachate and surface runoff do not degrade surface or ground water, that fires are prevented, and that the area
remains stable and suitable for reclamation and revegetation compatible with the natural surroundings.
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14.18.b. Final disposal of noncoal mine waste within the permit area will be in accordance with a
permit issued pursuant to W. Va. Code §22-15 et seq. (Solid Waste Management Act).

14.18.c. At no time shall any noncoal mine waste be deposited in a refuse pile or impounding
structure, nor shall an excavation for a noncoal mine waste disposal site be located within eight (8) feet of any
coal outcrop or coal storage area.

§38-2-15. Performance Standards Applicable Only to Underground Mining Operations.
15.1. Site Development.

15.1.a. Time Schedule for Site Excavation. The time schedule for site excavation shall be consistent
with the approved preplan and shall provide for minimum exposure of disturbed area over a given time frame in
a manner consistent with environmentally sound procedures. Regrading and stabilization of all areas
disturbed in the development of the mine site shall proceed as contemporaneously as practicable.
In any event, all required drainage system components and roads necessary for site construction shall be
installed in accordance with the approved preplan prior to any disturbance for site development.

15.1.b. Temporary Storage of Overburden to be Used for Backfilling and Regrading. All
material to be used in final regrading must be placed within the permit area as specified in the approved plan in
a manner which will insure mass stability in accordance with this rule and revegetated to prevent erosion.

15.1.c. Temporary Revegetation. All topsoil and spoil storage areas which will be in place for
more than six (6) months but less than one (1) year shall at a minimum be seeded and mulched so as to establish
a satisfactory stand of temporary vegetative cover. This seeding and mulching must be done promptly.

15.1.d. Permanent Revegetation. All topsoil, spoil storage and other disturbed areas which will be
in place for longer than one (1) year shall be mulched promptly, seeded, and/or planted during the first seeding
season following disturbance so as to establish a satisfactory permanent vegetative cover. Trees shall be required
only on those areas that:

15.1.d.1. Will not be redisturbed by future reclamation activities; or
15.1.d.2. Are necessary in order to meet the approved postmining land use.

15.1.e. Mine Site Organization and Aesthetics. Indiscriminate dumping or discarding of materials,
litter, junked equipment, containers, or other waste materials such as lubricants, paints, flammable liquids,
garbage, lumber or other combustible material generated or used shall be prohibited. These materials shall be
properly placed in areas specifically designated for their storage or disposal or removed from the area. Regrading
and revegetation of the disposal areas shall be planned and carried out where possible in a manner which results
in the covering or screening of offensive and unsightly areas.

15.1.f. Noncoal waste disposal sites shall:

15.1.f.1. Be designed and constructed so as not to degrade surface or ground waters;
15.1.£.2. Not be located within eight (8) feet of any coal outcrop or coal storage area,
15.1.f.3. Not be deposited in a refuse pile or impounding structure;

15.1.f.4. Be compacted; and

15.1.£.5. Be covered with at least two (2) feet of soil, stabilized, and revegetated after
completion.
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15.2. Backfilling and Regrading.

15.2.a. General. Spoil returned to the mined-out area shall be backfilled and graded to approximate
original contour with all highwalls eliminated and a postmining slope that does not exceed either the angle of
repose or such lesser slope as is necessary to achieve a minimum long-term static safety factor of 1.3 and
prevent slides.

15.2.b. Time Schedule for Regrading and Backfilling. Regrading and backfilling will be completed
as contemporaneously as practicable with mining operations and as reflected on the approved mining and
reclamation plan; provided, however, that reclamation activities shall be initiated within thirty (30) days, and final
backfilling and regrading shall be initiated within one hundred eighty (180) days of completion of underground
operations. Should particular site conditions or weather make adherence to these guidelines impractical, the
period of time required to be current may be reasonably extended.

15.2.c. Revegetation. Revegetation shall be kept current by establishing a temporary or permanent
vegetative cover on regraded areas by the end of the first growing season and a permanent vegetative cover
by the end of the second growing season. Standards and procedures for establishing a satisfactory vegetative
cover and guidelines for species selection and application rates are found in section

9 of thisrule.

15.2.d. Variances From Highwall Elimination. All underground mining operations which were in
existence and which created highwalls prior to August 3, 1977, and which highwalls were not reaffected, may
not be required to eliminate the highwall if the operator can demonstrate that it is technologically infeasible, by
virtue of the fact that there is an insufficient amount of spoil material within the proximity of the mine site. The
operator shall utilize all available material to eliminate as much of the highwall as possible or to achieve highwall
elimination. At a minimum, the operator shall be required to seal all underground openings and to cover the
exposed coal seam with a minimum of four (4) feet of nonacid producing materials. This paragraph does not
constitute a variance from the requirement for highwall elimination except on previously mined areas (prior to
May 3, 1978) which would involve exposing one area of highwall completely eliminated during the installation
of the deep mine in order to eliminate another area of highwall.

15.2.e. All underground mining operations which were in existence and which created a highwall
prior to August 3, 1977, and which were reaffected by those operations during the remaining lives of their
operations shall comply with the provisions of subsection 23.1 of this rule.

15.2.f. Rehandling of Excess Spoil Piles. Rehandling of settled and revegetated fills to achieve
approximate original contour at the conclusion of underground mining activities shall not be required if the
following conditions are met:

15.2.f.1. The fill 1s not located so as to be detrimental to the environment or to the health and
safety of the public and is compatible with the approved post mining land use;

15.2.£.2. Stability of the fill shall be demonstrated through standard geotechnical analysis to be
consistent with the backfilling and grading requirements; and maintain a static safety factor of 1.3 on solid
benches and 1.5 on slopes;

15.2.£.3. Surface runoff around, through, and from the fill is controlled by drainage structures

(diversions, rock cores, etc.), which are designed and constructed in accordance with the approved plans and
design specifications;

15.2.f4. Any underground development wastes used in the fill are non-toxic and non-acid
producing; and

15.2.£.5. The surface of the fill has been vegetated in accordance with section 9 of this rule.
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15.3. In situ processing: Performance standards.

153.a. General. Any person who conducts in situ processing activities shall comply with the
applicable performance standards of the Act, this rule, and the terms and conditions of a permit.

15.3.b. Protection of Hydrologic Balance. In situ processing activities shall be planned and
conducted to minimize disturbance to the prevailing hydrologic balance by:

15.3.b.1. Avoiding discharge of fluids into holes or wells, other than as approved by the
sSecretary;

15.3.b.2. Injecting process recovery fluids only into geologic zones or intervals approved as
production zones by the Secretary and in accordance with applicable State and Federal underground injection
control regulations;

15.3.b.3. Avoiding annular injection between the wall of the drill hole and the casing; and
15.3.b.4. Preventing discharge of process fluid into surface waters.

15.3.c. Control of Toxics. Each person who conducts in situ processing activities shall submit for
approval as part of the application for a permit a plan that ensures that all acid-forming, toxic-forming, or
radioactive gases, solids, or liquids constituting a fire, health, safety, or environmental hazard and caused by
the mining and recovery process are promptly treated, confined, or disposed of, in a manner that prevents
contamination of ground and surface waters, damage to fish, wildlife and related environmental values, and
threats to the public health and safety.

15.3.d. Process Recovery Fluids. Each person who conducts in situ processing activities shall
prevent flow of the process recovery fluid:

15.3.d.1. Horizontally beyond the affected area identified in the permit; and
15.3.d.2. Vertically into overlying or underlying aquifers.

15.3.e. Restoration of Groundwater Quality. Each person who conducts in situ processing activities
shall restore the quality of affected ground water in the permit area and adjacent area, including ground water
above and below the production zone, to the approximate premining levels or better, to ensure that the potential
for use of the ground water is not diminished.

15.4. In situ processing: Monitoring.

154.a. Monitoring Requirements. Each person who conducts in situ processing activities shall
monitor the quality and quantity of surface and ground water and the subsurface flow and storage characteristics,
in a manner approved by the Secretary, to measure changes in the quantity and quality of water in surface and
ground water systems in the permit area and in adjacent areas.

154.b. Water Quality Standards. Air and water quality monitoring shall be conducted in
accordance with monitoring programs approved by the Secretary as necessary according to appropriate Federal
and State air and water quality standards.

§38-2-16. Subsidence Control.

16.1. Public Notice.

16.1.a. Notification Requirements. A notification shall be distributed by mail to all owners of
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property and residents within the area above the underground workings. Each such person shall be notified
by certified mail {(return receipt requested) at least six (6) months prior to mining, or other time period if approved
by the Secretary, beneath his or her property or residence. The return receipt shall be kept at the mine office. The
notification shall contain, at a minimum:

16.1.a.1. Company name, permit number and address;

16.1.a.2. Identification of specific areas in which mining will take place and the date specific
areas will be undermined;

16.1.a.3. Dates of mining activities that could cause subsidence and affect specific structures; and
16.1.a.4. The location or locations where the subsidence control plan may be examined.
16.2. Surface Owner Protection.

16.2.a. General. Each person who conducts underground mining activities shall either adopt
measures consistent with known technology which prevent subsidence from causing material damage to the
extent technologically and economically feasible, maximize mine stability, and maintain the value and reasonably
foreseeable use of surface lands; or adopt mining technology which provides for planned subsidence in a
predictable and controlled manner. Nothing in this part shall be construed to prohibit the standard method of
room-and-pillar mining.

16.2.b. Plan Requirements. The operator shall comply with all provisions of the approved
subsidence control plan prepared pursuant to subsection 3.12 of thisrule.

16.2.c. Material Damage. Material damage in the context of this section and 3.12 of this rule
means: any functional impairment of surface lands, features, structures or facilities; any physical change that
has a significant adverse impact on the affected land’s capability to support current or reasonably foreseeable
uses or causes significant loss in production or income; or any significant change in the condition, appearance or
utility of any structure from its pre-subsidence condition. The operator shall:

16.2.c.1. Correct any material damage resulting from subsidence caused to surface lands, to the
extent technologically and economically feasible, by restoring the land to a condition capable of maintaining the
value and reasonably foreseeable uses which it was capable of supporting before subsidence;

16.2.c.2. Either correct material damage resulting from subsidence caused to any structures or
facilities by repairing the damage or compensate the owner of such structures or facilities in the full amount of
the diminution in wvalue resulting from the subsidence. Repair of damage includes rehabilitation,
restoration, or replacement of damaged structures or facilities. Compensation may be accomplished by the
purchase prior to mining of a non-cancelable premium-prepaid insurance policy. The requirements of this

paragraph only apply to subsidence related damage caused by underground mining activities conducted after
October 24, 1992; and

16.2.c.3. Presumption of Causation. If alleged subsidence damage to any non-commercial or
residential dwellings and structures related thereto occurs as the result of earth movement within the area which
a pre-subsidence structural survey is required, a rebuttable presumption exist that the underground mining
operation caused the damage.

16.2.c.3.A. If the permittee was denied access to the land or property for the purpose of
conducting the pre-subsidence survey, no presumption of causation will exist.

16.2.c.3B. The presumption will be rebutted if, for example, the evidence establishes

that: the damage predated the mining in question; the damage was proximately caused by some other factors

or was not proximately caused by subsidence; or the damage occurred outside the surface area within which
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subsidence was actually caused by the mining in question.

16.2.¢c.3.C. In any determination whether damage to protected structures was caused by
subsidence from underground mining, all relevant and reasonably available information will be
considered by the Secretary.

16.2.c4. Bonding for Subsidence Damage: The Secretary shall issue a notice to the
permittee when subsidence related material damage has occurred to lands, structures, or when contamination,
diminution or interruption occurs to a domestic or residential water supply, and that the permittee has ninety
(90) days from the date of notice to complete repairs or replacement. The Secretary may extend the ninety (90)
day abatement period but such extension shall not exceed one (1) year from the date of the notice. Provided,
however, the permittee demonstrates in writing, and the Secretary concurs that subsidence is not complete,
that not all probable subsidence related material damage has occurred to lands or structures; or that not all
reasonably anticipated changes have occurred affecting the water supply, and that it would be unreasonable to
complete repairs or replacement within the ninety (90) day abatement period. If extended beyond ninety (90)
days, as part of the remedial measures, the permittee shall post an escrow bond to cover the estimated costs
of repairs to land or structures, or the estimated cost to replace water supply.

16.2.d. Protection of Public Buildings and Dams. Underground mining activities shall not be
conducted beneath or adjacent to public buildings and facilities, churches, schools, hospitals, or impoundments
with a storage capacity of, or bodies of water containing, twenty (20) acre-feet or more, unless the Secretary
finds that mining will not cause material damage or reduce the foreseeable use. The Secretary may, if necessary
to minimize the potential for damage, limit the percent of coal extraction underneath or adjacent to such
features or facilities. If subsidence causes material damage to such features or facilities, the Secretary may suspend
mining under or adjacent to such features or facilities until the subsidence control plan is modified.

16.2. e. Progress Maps. Updated maps of underground workings as required in W. Va. Code
§22A-2-1 et seq. shall be made available to the Secretary for determining compliance with the subsidence control
plans required in subsection 3.12 of this rule, and projected location of potential subsidence. The maps and
accompanvying descriptions, as appropriate, shall identify significant features of the underground mine,
including the size, configuration, and approximate location of pillars and entries, extraction ratios, measures
taken to prevent or minimize subsidence and related damage, areas of full extraction, and other information
required by the Secretary. Upon request of the operator, information submitted with the detailed plan may be
held as confidential.

§38—2—1T. Small Operator Assistance Program.

17.1. General. This section comprises the Small Operator Assistance Program (SOAP) and governs the
procedures for providing assistance to qualified small operators for the determination of the probable hydrologic
consequences of mining and reclamation required by the Act and this rule, including the engineering analyses
and designs; the development of cross-section maps and plans; the geologic drilling and statement of results of
test borings and core samplings;, preblast surveys, the collection of site-specific resource information and
production of protection and enhancement plans for fish and wildlife habitats and other environmental values;
and the collection of archaeological and historical information; and any other archaeological and historical
information required by the federal department of the interior and the preparation of plans that may be
necessitated thereby; and the Secretary shall provide or assume the cost of training coal operators that meet the
qualifications concerning the preparation of permit applications and compliance with the regulatory program,
and shall ensure that qualified coal operators are aware of the assistance available under this section.

The Secretary shall establish a formula for allocating funds to provide services for eligible small
operators if available funds are less than those required to provide the services pursuant to this section.

The Secretary will develop a procedure for the interstate coordination and exchange of information
collected under the Small Operators Assistance Program.
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Data collected under this program shall be made available to all interested persons in accordance with
subsection 18.4 of this rule, except information related to the chemical and physical properties of coal; provided,
that information which pertains only to the analysis of the chemical and physical properties of coal, except
information regarding such mineral or elemental content which is potentially toxic to the environment, shall
be kept confidential.

17.2. Program Services. Where a qualified small operator requests in writing assistance, as provided by
the Small Operator Assistance Program, the Department of Environmental Protection shall select and pay a
qualified laboratory to determine the probable hydrologic consequences of mining and reclamation operations in
the permit and adjacent areas and potentially impacted offsite areas. The probable hydrologic consequences
shall be in accordance with paragraphs (7), (8), (10), (11), (12), {(13) and {16) through (19) subsection (a) section
9 of the Act, subdivision 3.22.a of this rule, and subsection 3.23 of this rule.

17.3. Eligibility for Assistance. Applicants are eligible for assistance if they:
17.3.a. Intend to apply for a permit pursuant to the Act; and

17.3.b. Establish that their probable total attributed annual coal production from all locations
during any consecutive twelve (12) month period either during the term of the permit or during the first five (5)
years after issuance of the permit, whichever period is shorter, will not exceed three hundred thousand
(300,000) tons. Production from the following operations shall be attributed to the applicant:

17.3.b.1. The prorata share, based upon percentage of ownership of applicant, of coal produced
by operations in which the applicant owns more than a ten percent (10%) interest;

17.3.b.2. The prorata share, based upon percentage of ownership of applicant, of coal produced
in other operations by persons who own more than ten percent (10%) of the applicant's operation;

17.3.b.3. All coal produced by operations which are owned by members of the applicant's
family and relatives unless there is no direct or indirect business relationship between or among them; and

17.3b4. All coal produced by operations owned or controlled by the applicant, or by
persons who directly or indirectly control the applicant by reason of direction of management.

17.3.c. Persons who are prohibited from receiving a permit for any reason, and persons who
organize or reorganize a company for the sole purpose of obtaining assistance from SOAP, shall be deemed
ineligible.

17.4. Request for Assistance. Each applicant requesting assistance shall provide information on
forms provided by the Secretary in an application that shall be clear and concise and shall be provided in a format
prescribed by the Secretary and/or a format required by the Federal Office of Surface Mining Reclamation and
Enforcement. Each application for assistance shall include the following information:

174.a. A statement of the operator’s intent to file a permit application;
17.4.b. The names and addresses of’

17.4.b.1. The permit applicant; and

17.4.b.2. The operator if different from the applicant.

17 4.c. A schedule of the estimated total production of coal from the proposed permit area and all
other locations from which production is attributed to the applicant. The schedule shall include for each location:

17.4.c.1. The operator or company name under which coal is or will be mined;
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17.4.¢c.2. The permit number and Mine Safety and Health Administration (MSH A) number;

17.4.c.3. The actual coal production during the vear preceding the year for which the applicant
applies for assistance and production that may be attributed to the applicant; and

17.4.c4. The estimated coal production and any production which may be attributed to the
applicant for each year of the proposed permit.

17.4.d. A description of:

17.4.d.1. The proposed method of coal mining;

17.4.d.2. The anticipated starting and termination dates of mining operations;
17.4.d.3. The number of acres of land to be affected by the proposed mining operation; and

17.4.d4. A general statement on the probable depth and thickness of the coal resource
including a statement of reserves in the permit area and the method by which they were calculated.

174.e. A U.S. Geological Survey topographic map at a scale of 1:24,000 or larger or other
topographic map of equivalent detail which clearly shows:

17.4.¢.1. The area of land to be affected;
17.4.¢.2. The location of any existing or proposed test borings; and
17.4.e.3. The location and extent of known workings of any underground mines.

174.f. Copies of documents which show that:

17.4.£1. The applicant has a legal right to_enter and commence mining within the permit
area; and

174£2. A legal right of entry has been obtained for the program administrator and
laboratory personnel to inspect the lands to be mined and adjacent areas to collect environmental data or to install
necessary instruments.

17.5. Application Approval and Notice.

17.5.a. The applicant shall be notified in writing if the application requesting assistance has been
approved or denied, and if denied, the reasons shall be attached.

17.5.b. If application requesting assistance has been approved, then one or more qualified
laboratory or contractor will be selected to perform this work. A copy of the contract or other appropriate work
order and the final report shall be provided to the applicant.

17.5.c. The applicant shall arrange for any necessary right-of-entry for State personnel and the
selected laboratory's or contractor's personnel to gain access to data collection and monitoring sites on the
proposed permit area and adjacent areas and shall provide written agreements of such to the Secretary prior

to entry.

17.6. Qualified Laboratories.

17.6.a. General. A qualified laboratory means a designated public agency, private consulting
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firm, institution, or analytical laboratory that can provide the required determination of a probable hydrologic
consequences or statement of results of test borings or core samplings or other services as specified under the
Small Operator Assistance Program and that is approved by the Department of Environmental Protection as a
SOAP contractor.

17.6.b. Basic Qualifications. To qualify for designation, the laboratory or contractor must
demonstrate that it:

17.6.b.1. Is staffed with experienced, professional personnel in the field of hydrology,
mining engineering, aquatic biology, geology, or chemistry applicable to the work to be performed,

17.6.b.2. Is capable of collecting necessary field data and samples;

17.6.b.3. Has adequate space for material preparation, cleaning and sterilizing necessary
equipment, stationary equipment, storage, and space to accommodate periods of peak work loads;

17.6.b.4. Meets the requirements of the Occupational Safety and Health Act or the equivalent
state safety and health program;

17.6.b.5. Has the financial capability and business organization necessary to perform the
work required;

17.6b.6. Has analytical, monitoring and measuring equipment capable of meeting the
applicable standards and methods contained in the most current edition of the Standard Methods for the
Examination of Water and Waste Water; Methods for Chemical Analysis of Water and Wastes; and EPA Manual
600/2-78-054 Field and Laboratory Methods Applicable to Overburden Mine Soils; and

17.6.b.7. Has the capability of making hydrologic field measurements and analvtical laboratory
determinations by acceptable hydrologic engineering or analytical methods.

17.6.c. The qualified laboratory or contractor shall be capable of performing the determination and
statement, and other components of work as described in the work directive given to the contractor by the Secretary
which are required components necessary to make a determination of the proposed permit's probable hydrological
consequences. Subcontractors may be used to provide the services required provided their use is defined in the
application for designation and prior written approval is granted by the Department of Environmental Protection.

17.7. Liability of Operators.

17.7.a. The applicant shall reimburse the Department of Environmental Protection for the cost of the
program services performed if the applicant:

17.7.a.1. Submits false information on the application;

17.7.a.2. Fails to submit a surface mining permit application within one (1) year from the
date of receipt of the approved probable hydrologic consequences report;

17.7.a.3. Fails to mine after obtaining a surface mining permit;

17.7.a4. Has an actual and attributed annual production of coal for all locations exceeding
three hundred thousand (300,000) tons during the twelve (12) month period immediately following permit
issuance; or

17.7.a.5. Sells, transfers, or assigns the permit to another person and the transferee's total
actual and attributed production exceeds the 300,000 ton annual production limit during any consecutive twelve-
(12) month period of the remaining term of the permit. Under this paragraph, the applicant and its successor are
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jointly and severally obligated to reimburse the Secretary.

17.7.b. The Secretary can waive the reimbursement obligation if he finds that the applicant at all
times acted in good faith and the applicant submits to the Secretary written statements which sufficiently

demonstrate that the applicant has acted in good faith at all times.L _________________________ -~~~ Commented [SCS1]: dowe still need it if not move
certifed blaster here

§38-2-18. Citizen's Actions.

18.1. Notice of Citizen's Suits. A person who intends to initiate a civil action on his own behalf
under section 25 of the Act shall give notice of intent in accordance with the following:

18.1.a. Notice shall, in all cases, be given by certified mail to the Secretary. A copy of the notice
shall also be sent by first class mail to the Office of Surface Mining Field Office Secretary;

18.1.b. In legal actions brought against any person, the State of West Virginia or any other
governmental instrumentality, agency or agent thereof, notice shall be given by certified mail to the alleged

violator, if the complaint alleges a violation of the Act or any regulation, order or permit issued under the Act;

18.1.c. Service of notice under this section is complete upon mailing to the last known address of the
person being notified;

18.1.d. A person giving notice regarding an alleged violation shall state to the extent known:

18.1.d.1. Sufficient information to identify the provision of the Act, regulation or permit
allegedly violated,

18.1.d.2. The act or omission alleged to constitute a violation;

18.1.d.3. The name, address and telephone numbers of the person or persons responsible for the
alleged violation;

18.1.d4. The date, time and location of the alleged violation(s);
18.1.d.5. The name, address and telephone number of the person giving notice; and
18.1.d.6. The name, address and telephone number of legal counsel, if any.
18.1.e. A person giving notice of an alleged failure by the Secretary, reclamation board of

review, or appropriate Department employee, to perform a mandatory act or duty under the Act, shall state to
the extent known:

18.1.e.1. The provision of the Act containing the mandatory act or duty allegedly
not performed,

18.1.¢.2. Sufficient information to identify the omission alleged to constitute the failure to
perform a mandatory act or duty under the Act;

18.1.€.3. The name, address and telephone number of the person giving notice; and

18.1.e4. The name, address and telephone number of legal counsel, if any, of the person
giving notice.

18.2. Citizen's Request for State Inspections.

18.2.a. Any person may request a State inspection by furnishing to the Secretary a signed, written
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statement (or an oral report followed by a signed, written statement) giving the Secretary reason to believe
that a violation exists or that a condition or practice which creates an imminent danger to the health or safety
of the public or is causing or can reasonably be expected to cause a significant, imminent environmental harm to
land, air, or water resources exists. The statement shall contain a phone number and address where the person
can be contacted.

18.2.b. The identity of any person supplying information to the Secretary relating to a possible
violation or imminent danger or harm shall remain confidential, if requested by that person, unless that person
elects to accompany the inspector on the inspection.

18.2.c. If an inspection is conducted as a result of information provided to the Secretary by a
person as described in subdivision 18.2.a of this subsection, the person shall be notified as far in advance as
practicable when the inspection is to occur and shall be allowed to accompany the State inspector during the
inspection. Such person has a right of entry to, upon and through the coal exploration or surface coal mining
and reclamation operation about which he or she supplied information, but only if he or she is in the presence of
and is under the control, direction and supervision of a State inspector while on the mine property. Such right
of entry does not include a right to enter buildings without consent of the person in control of the buildings or
without a search warrant.

18.2.d. Within ten (10) days of the inspection or, if there is no inspection within fifteen (15) days of
receipt of the person's written statement, the Secretary shall respond in writing as follows:

18.2.d.1. If an inspection was made, a description of the enforcement action taken, which
may consist of copies of the State inspection report and all notices of violation and cessation orders;

18.2.d.2. If no state inspection was conducted or enforcement action taken, an explanation of the
reason why;

18.2.d.3. An explanation of the person's right to informal review of the action or inaction of the
Secretary; and

18.2.d4. Copies of all materials in paragraphs 18.2.d.1 and 18.2.d.2. of this subdivision
within the time limits specified to the person alleged to be in violation, except that the name of the person shall
be removed unless disclosure of the person's identity is permitted under subdivision 18.2.b of this subsection.

18.2.e. Any person who is or may be adversely affected by a prospecting or surface coal mining
operation may notify the Secretary in writing of any alleged failure to make adequate and complete inspections
as required by law and regulation. The notification shall include sufficient information to create a reasonable
belief that the law and regulations regarding inspections are not being complied with and to demonstrate how
the person is or may be adversely affected. The Secretary shall, within fifteen (15) days of receipt of the notice,
determine whether or not the statutes or rules concerning inspections are being complied with and if not, shall
order an inspection. The Secretary shall furnish the complainant with a written decision of the reasons for his
determination and actions, if any, he has taken.

18.3. Review of Decision Not to Inspect or Enforce.

18.3.a. Any person who is or may be adversely affected by a surface coal mining or prospecting
operation may ask the Secretary to informally review an authorized representative's decision not to inspect
or take appropriate enforcement action with respect to any violation alleged by that person in a request for
inspection under section 15 of the Act. The request for review shall be in writing and shall include a statement
of how the person is or may be adversely affected and why the decision merits review. The Secretary shall
conduct the review within thirty (30) days of his receipt of the request and inform the person of the results. The
person alleged to be in violation shall be given a copy of the results of the review, except that the name of the
person who is or may be adversely affected by a prospecting or surface mining operation shall not be disclosed
unless confidentiality has been waived or disclosure is required under the Freedom of Information Act or other
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State or Federal laws.

18.3.b. Any person who is or may be adversely affected by the decision of the Secretary may
appeal such decision to the Surface Mine Board pursuant to W. Va. Code §22B-4-2.

18.3.c. Informal review under this section shall not affect any right to formal review or to a
citizen's suit.

18.4. Public Record.

18.4.a. Availability of public records shall be in accordance with W. Va. Code §29B-1-1 et. seq.
Copies of all records, reports, inspection materials or information obtained under the Act, except information in
subdivisions 18.2.b and 18.2.c of this subsection, shall be made immediately available to the public at regional
offices in the area of mining so that they are conveniently available. Such information shall include copies of
all documents relating to applications for and approvals of existing, new or revised prospecting approvals or
surface coal mining and reclamation permits, including the revision, renewal, transfer, assignment or sale thereof,
and all documents relating to inspection and enforcement actions.

18.4.b. All records will be maintained and preserved for a period of not less than five (5) years.
Relative to prospecting approvals and surface mining permits, the five-year period applies after final bond release.

18 4.c. Information as to coal seams, test borings, core samplings or soil samples pertaining to the
analysis of the chemical and physical properties of the coal, except information regarding mineral or element
content which is potentially toxic to the environment, shall be kept confidential and shall not be made a matter
of publicrecord.

18.4.d. Information on the nature and location of archaeological resources shall be kept confidential
to the extent required by the Archaeological Resources Protection Act of 1979,

18.4.e. Permit applications and other related materials requiring public notices shall be made
immediately available in the county courthouse or other available public office approved by the Secretary, in the
county in which the proposed mining operation is located.

18.4.f. The Secretary shall provide procedures, including notice and opportunity to be heard for
persons both seeking and opposing disclosure, to ensure confidentiality of qualified confidential information,
which shall be clearly identified by the applicant and submitted separately from the remainder of the
application. Confidential information i1s limited to that information identified in paragraph 3.23.f.1 of this
rule, subdivisions 18.2.b and 18.2.c. of this subsection, and information relating to the nature and location of
archeological resources on public land as required under the Archeological Resources Protection Act of 1979,

§38-2-19. Designation of Areas Unsuitable for Mining.
19.1. Right to Petition.
19.1.a. Anyperson having an interest which is or may be adversely affected, or the Secretary, has the
right to petition to have an area designated as unsuitable for surface coal mining operations, or to have an existing
designation terminated. Such petition shall be filed in the Office of the Secretary.

19.1.b. Designation. The petitioner shall provide the following information:

19.1.b.1. A U.S.G.S. topographic map on which is noted the location and size of the area
covered by the petition;

19.1.b.2. Allegations of facts and supporting evidence which would tend to establish that the
area is unsuitable for all or certain types of surface coal mining operations;
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19.1.b.3. A description of how mining of the area has affected or may adversely affect
people, land, air, water or other resources;

19.1.b.4. The petitioner's name, notarized signature, address and telephone number; and

19.1.b.5. A statement which identifies the petitioner's interest which is or may be adversely
affected, including how the petitioner meets an "injury in fact” test by describing the injury to his or her specific
affected interests and demonstrates how he or she is among the injured.

19.1.c. Termination of the Designation. A petitioner requesting to terminate a designation shall
provide the following information:

19.1.cl. A U.S.G.S. topographic map on which is noted the location and size of the area
covered by the petition;

19.1.c.2. Allegations of facts with supporting evidence not contained in the record of the
proceeding in which the area was designated unsuitable, which would tend to establish the statements or
allegations, and which statements or allegations indicate that the designation should be terminated based on:

19.1.c.2.A. The nature or abundance of the protected resource or condition or other basis of
the designation if the designation was based on criteria found in subdivision 19.7 b of this subsection;

191.c.2B. Reclamation now being technologically and economically feasible, if the
designation was based on the criteria found in subdivision 19.7.a of this section; or

19.1.¢.2.C. Theresources or condition not being affected by surface coal mining operations,
or in the case of land use plans, not being incompatible with surface coal mining operations during and after
mining, if the designation was based on the criteria found in subdivision 19.7.b of this section.

19.1.c.3. The petitioner's name, notarized signature, address and telephone number;

19.1.c4. A statement which identifies the petitioner's interest which is or may be adversely
affected by the continuation of the designation including how the petitioner meets an "injury in fact” test by
describing the injury to his or her specific affected interests and demonstrating how he or she is among the injured,;
and

19.1.¢c.5. For areas previously and unsuccessfully proposed for termination, significantly new
allegations of facts and supporting evidence must be presented in the petition.

19.2. Initial Processing, Record-keeping, and Notification Requirements.

19.2.a. Within thirty (30) days of receipt of a petition, the Secretary shall notify the petitioner by
certified mail whether or not the petition is complete in accordance with subdivision 19.1.b, or 19.1.c of this
subsection.

19.2.b. The Secretary shall determine whether any identified coal resources exist in the area covered
by the petition, without requiring any showing from the petitioner. If the Secretary finds there are not any
identified coal resources in that area, he shall return the petition to the petitioner with a statement of the findings.

19.2.c. The Secretary may reject petitions for designations or terminations of designations which are
frivolous. Each petitioner must, at a minimum, satisfy the requirements of subdivisions 19.1.b or 19.1.c of
this subsection. No party shall bear any burden of proof, and each accepted petition shall be considered and
acted upon by the Secretary pursuant to the procedures of this section.
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19.2.d. When considering a petition for an area which was previously and unsuccessfully proposed
for designation, the Secretary shall determine if the new petition presents new allegations of facts. If the
petition does not contain new allegations of facts, the Secretary shall not consider the petition and shall return the
petition to the petitioner, with a statement of its findings and a reference to the record of the previous designation
proceedings where the facts were considered.

19.2.¢. If the Secretary determines that the petition is incomplete or frivolous, he shall return the
petition to the petitioner, with a written statement of the reasons for the determination and the categories of
information needed to make the petition complete.

19.2.f. The Secretary shall notify the person who submits a petition of any application for a
permit received which proposes to include any area covered by the petition.

19.2.g. Any petitions received after the first advertisement has been published on a permit
application relating to the same mine plan area shall not prevent the Secretary from issuing a decision on that
permit application. The Secretary may return any petition received thereafter to the petitioner with a statement
why the petition cannot be considered. For the purposes of this section, close of the public comment period
shall mean at the close of any informal conference or if no conference is requested, at the close of the period for
filing written comments and objections.

19.2.h. Promptly after a petition is received, the Secretary shall notify the general public of the
receipt of the petition by a conspicuous newspaper advertisement placed in the locale of the area covered by the
petition, in the newspaper providing broadest circulation in the region of the petitioned area, and in the State
Register. The Secretary shall also make copies of the petition available to the public and provide copies
of the petition to other interested governmental agencies, interveners, persons with an ownership interest of
record in the property, and other persons known to the Secretary to have an interest in the property. Notice to
those persons with ownership interests in the property of record shall be in accordance with applicable State
law.

19.2.1. Within three (3) weeks after the determination that a petition is complete, the Secretary
shall make copies of the petition available to the public and other agencies and shall notify the general public of
the receipt of the petition and request submissions of relevant information by a newspaper advertisement placed
once a week for two (2) consecutive weeks in the locale of the area covered by the petition in the newspaper of
largest circulation in the State and in any Official State register of public notices.

19.2.j. Until three (3) days before the Secretary holds a hearing under subsection 19.3 of this
section, any person may intervene in the proceeding by filing allegations of facts, supporting evidence, a short
statement identifying the petition to which the allegations pertain and the intervener'sname, address, and telephone
number.

19.2.k. Beginning immediately after a petition is filed, the Secretary shall compile and maintain a
record consisting of the petition and all documents relating to the petition filed with or prepared by the
Department of Environmental Protection. The Secretary shall make the record available for public inspection,
free of charge, and copying, at reasonable cost, during all normal business hours at a central location of the
county or multi-county area in which the land petitioned is located, and at the main office of the Department of
Environmental Protection.

19.3. Hearing Requirements.
19.3.a. Within ten (10) months after receipt of a complete petition, the Secretary shall hold a
public hearing in the locality of the area covered by the petition. If all petitioners and interveners agree, the

hearing need not be held. The Secretary shall make a verbatim transcript of the hearing.

19.3.b. Not less than thirty (30) days prior to a hearing, the Secretary shall give notice by
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certified mail of the date, time, and location of the hearing to:

19.3.b.1. Local, State, and Federal agencies which may have an interest in the decision on the
petition;

19.3.b.2. The petitioner and the interveners, and

19.3.b.3. Any person with an ownership or other interest known to the Secretary in the area
covered by the petition.

19.3.c. The Secretary shall notify the general public of the date, time and location of the hearing by
placing a conspicuous newspaper advertisement once a week for two (2) consecutive weeks in the locale of
the area covered by the petition and once during the week prior to the scheduled date of the public hearing. The
consecutive weekly advertisement must begin between four (4) and five (5) weeks before the scheduled date of
the public hearing.

19.3.d. The Secretary may consolidate in a single hearing the hearings required for each of
several petitions which relate to areas in the same locale.

19.3.e. Prior to designating any land areas as unsuitable for surface coal mining operations, the
Secretary shall prepare a detailed statement, using existing and available information, on the potential coal
resources of the area, the demand for coal resources and the impact of such designation on the environment, the
economy and the supply of coal.

19.3.f. In the event that all petitioners and interveners stipulate agreement prior to the hearing, the
petition may be withdrawn from consideration.

19.4. Decision.
19.4.a. Inreaching a decision, the Secretary shall use:
19.4.a.1. The relevant information contained in the data base and inventory system;
19.4.a.2. Information provided through public comment or by other governmental agencies;
19.4.a.3. The detailed statement prepared under subdivision 19.3.¢e of this subsection; and
19.4.a4. Any other relevant information submitted during the comment period.

194.b. A final written decision shall be issued by the Secretary including a statement of reasons,
within sixty (60) days of completion of the public hearing, or if no public hearing is held, then within twelve
(12) months after receipt of the complete petition. The Secretary shall simultaneously send the decision by
certified mail to the petitioner, every other party to the proceeding, and to the Field Office Secretary of the Office
of Surface Mining.

19.4.c. The decision of the Secretary with respect to a petition, or the Secretary's failure to act
within the time limits set forth herein shall be subject to judicial review by a court of competent jurisdiction in
accordance with State law.

19.5. Data Base and Inventory System Requirements.

19.5.a. The Secretary shall develop a data base and inventory system which will permit
evaluation of whether reclamation is feasible in areas covered by petitions.
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19.5.b. The Secretary shall include in the system information relevant to the criteria in
subdivision 19.7.b of this subsection, including but not limited to, information received from the United States
Fish and Wildlife Service, the State Historic Preservation Officer and the Air Pollution Control Commission.

19.5.c. The Secretary shall add to the data base and inventory system information:

19.5.c.1. On potential coal resources of the State, demand for those resources, the environment,
the economy and the supply of coal, sufficient to enable the Secretary to prepare the statements required by
subdivision 19.3.¢ of this section; and

19.5.c.2. That which becomes available from petitions, publications, experiments, permit
applications, mining and reclamation operations and other sources,

19.6. PublicInformation. The Secretary shall:

19.6.a. Make the information and data base system developed available to the public for inspection
free of charge and for copying at a reasonable cost except that areas proposed for or included in the National
Register of Historic Places may not be disclosed if the Secretary determines that such disclosure might risk
destruction or harm to these resources.

19.6.b. Provide information to the public on the petition procedures necessary to have an area
designated as unsuitable for all or certain types of surface coal mining operations or to have designations
terminated and describe how the inventory and data base system can be used.

19.7. Criteria for Designating Lands as Unsuitable.
19.7.a. Upon petition, an area shall be designated as unsuitable for all or certain types of surface
mining operations, if the Secretary determines that reclamation is not technologically or economically feasible

under the Act and this rule.

19.7.b. Upon petition, an area may be (but is not required to be) designated as unsuitable for all or
certain types of surface mining operations, if the operations will:

19.7.b.1. Be incompatible with existing State or local land use plans or programs;

19.7b.2. Affect fragile or historic lands in which the operations could result in significant
damage to important historic, cultural, scientific or aesthetic values or natural systems;

19.7.b.3. Affect renewable resource lands in which the operations could result in a
substantial loss or reduction of long range productivity of water supply or of food or fiber products (For the
purposes of this section, the term "renewable resource lands" means geographical areas which contribute
significantly to the long range productivity of a water supply, or food or fiber products); or

19.7.b.4. Affect natural hazard lands in which the operations could substantially endanger life
and property. Such lands include areas subject to frequent flooding and areas of unstable geology.

19.8. Secretary's Responsibility for Implementation.

19.8.a. The Secretary shall not issue permits which are inconsistent with designations made pursuant
to section 22 of the Act.

19.8.b. The Secretary shall maintain a cumulative map of areas designated as unsuitable for all or
certain types of surface coal mining operations.

19.8.c. The Secretary shall make available to any person any information within his control
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regarding designations, including mineral or elemental content which is potentially toxic in the environment but
excepting proprietary information on the chemical and physical properties of the coal.

19.9. Land Exempt From Designation as Unsuitable for Surface Coal Mining Operations.
19.9.a. The requirements of this section do not apply to:

19.9.a.1. Lands on which surface coal mining operations were being conducted prior to
August 3, 1977,

19.9.a.2. Lands covered by a permit issued after August 3, 1977; or

19.9.a.3. Lands where substantial legal and financial commitments in surface coal mining
operations were in existence prior to January 4, 1977,

§38-2-20. Inspection and Enforcement.

In addition to the requirements set forth in section 15, 16, and 17 of the Act, the following
requirements shall be met.

20.1. Inspection Frequencies.

20.1.a. Scheduling. In addition to the requirements of subsection (a) of section 15 of the Act, the
Secretary shall have a right of entry to, upon, and through any prospecting operation or surface coal mining
and reclamation operation without advance notice upon presentation of appropriate credentials. No search
warrant shall be required, except with respect to entry into a building. The Secretary shall conduct:

20.1.a.1. An average of at least one partial inspection per month of each active surface
mining operation.

20.1.a.2. One complete inspection per calendar quarter of each active and inactive surface
mining operation. An inactive operation is one which has requested and received approval to temporarily cease
operations as provided in subsection 14.11 of this rule, or one that has been granted Phase I bond release, and
the revegetation on the surface coal mining and reclamation operation has been successfully established at the
end of the first growing season with a minimum ground cover of sixty (60%) percent and the operation is in
compliance with the requirements set by subparagraph (B), paragraph 10, subsection (b) of section 13 of the Act
or until soil productivity for prime farmlands has returned to the equivalent levels of yield as nonmined land of
the same soil type in the surrounding area under equivalent management practices as determined by the soil
survey performed pursuant to paragraph (15) subsection (a) of section 9 of the Act and subsection 10.3 and section
10 of this rule.

20.1.a.3. Prospecting operations shall be inspected as necessary to assure compliance with the
Act and this rule.

20.1.a4. At least one partial inspection monthly and one complete inspection quarterly for
each prospecting operation for which approval has been granted for coal removal in excess of 250 tons.

20.1.a.5. More frequent inspections shall be made on any prospecting, active surface mining
operation, or inactive surface mining operation as necessary to assure compliance with the Act, this rule, and the
terms and conditions of the permit.

20.1.a.6. When a permit has been revoked and is not under a reclamation contract , In lieu of the
inspection frequency established in paragraphs 20.1.a.1 and 20.1.a.2 of this subsection, the Secretary shall inspect
each revoked site on a set frequency commensurate with the public health and safety and environmental
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consideration present at each specific site, but in no case shall the inspection frequency be set at less than one
complete inspection per calendar year. In selecting an alternate inspection frequency, the Secretary shall first
conduct a complete inspection of the site and provide public notice. The Secretary shall place a notice in the
newspaper with the broadest circulation in the locality of the revoked mine site providing the public with a 30-
day period in which to submit written comments. The public notice shall contain the permittee's name, the permit
number, the precise location of the land affected, the inspection frequency proposed, the general reasons for
reducing the inspection frequency, the bond status of the permit, the telephone number and address of
Department of Environmental Protection Office where written comments on the reduced inspection frequency
may be submitted, and the closing date of the comment period. Following the inspection and public notice, the
Secretary shall prepare and maintain for public review a written finding justifying the alternative inspection
frequency selected. This written finding shall justify the new inspection frequency by affirmatively addressing in
detail all of the following criteria;

20.1.a.6.A. Whether, and to what extent, there exists on the site impoundments, earthen
structures or other conditions that pose, or may reasonably be expected to ripen into, imminent dangers to the
health or safety of the public or significant environmental harms to land, air, or water resources;

20.1.a.6B. The extent to which existing impoundments or earthen structures were
constructed and certified in accordance with prudent engineering designs approved in the permit;

20.1.2.6.C. The degree to which erosion and sediment control is present and functioning;

201a.6D. The extent to which the site is located near or above urbanized areas,
communities, occupied dwellings, schools and other public or commercial buildings and facilities;

20.1.a.6.E. The extent of reclamation completed prior to abandonment and the
degree of stability of unreclaimed areas, taking into consideration the physical characteristics of the
land mined and the extent of settlement or revegetation that has occurred naturally with them; and

20.1.a.6.F. Based on areview of the complete and partial inspection report record for the site
during at least two consecutive years, the rate at which adverse environmental or public health and safety
conditions have and can be expected to progressively deteriorate.

20.1.b. Partial Inspection. For purposes of this section, a partial inspection is an on-site or aerial
review of a person's compliance with some of the provisions of the Act, this rule, and the terms and
conditions of the permit.

20.1.c. Complete Inspection. For purposes of this section, a complete inspection is an on-site
review of a person's compliance with all the provisions of the Act, this rule, and the terms and conditions of the
permit within the entire area disturbed or affected by the surface coal mining and reclamation operations.

20.1.d. Aerial Inspection. Aerial inspections shall be conducted in a manner which reasonably
insures the identification and documentation of conditions at each surface coal mining and reclamation site
inspected.

Any potential violation observed during an aerial inspection shall be investigated on-site within three
days: provided, that any indication of a condition, practice or violation constituting cause for the issuance of a
cessation order shall be investigated on-site immediately. An on-site investigation of a potential violation
observed during an aerial inspection shall not be considered to be an additional partial or complete inspection for
the purposes of subdivision 20.1.a of this subsection.

20.1.e. A permittee may request an on-site compliance conference to review the status of any
condition or practice at any surface coal mining and reclamation operation. Any compliance conference shall
not constitute an inspection within the meaning of W. Va. Code §22-3-15 and this section. The Secretary
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may accept or refuse any request to conduct a compliance conference. If accepted, authorized representative of
the Secretary shall conduct the compliance conference and shall review conditions and/or practices at the
operation in order to advise whether any conditions and/or practices has a potential to become a violation of the
Act of any applicable permit condition. Neither the holding of a compliance conference or any opinion given by
the authorized representative of the Secretary at a conference shall affect:

20.1.¢.1. Any rights or obligations of the Secretary or by the permittee with respect to any
inspection, notice of violation, or cessation order, whether prior or subsequent to the compliance conference; or

20.1.e.2. The validity of any notice of violation or cessation order issued with any condition or
practice reviewed at the compliance conference.

20.2. Notice of Violations.

20.2.a. When, on the basis of an inspection carried out pursuant to subsection 20.1 of this
section, the Secretary determines that the surface mining and reclamation operation or prospecting operation is
in violation of any of the requirements of the Act, this rule, and the terms and conditions of the permit or
prospecting approval, a notice of violation shall be issued. Such notice of wviolation shall comply with all
requirements and provisions of this subsection.

20.2.b. Notice Procedures. A notice of violation shall be in writing signed by the Secretary and
shall set forth with reasonable specificity:

20.2.b.1. The nature of the violation;
20.2.b.2. The remedial action required, which may include interim steps;

20.2b.3. A reasonable time for abatement, which may include time for accomplishment of
interim steps, but in no case shall the initial abatement period be in excess of thirty (30) days; and

20.2.b.4. A reasonable description of the portion of the prospecting or surface coal mining and
reclamation operation to which it applies.

20.2.c. Abatement. The Secretary may extend the time set for abatement or for accomplishment of
an interim step, if the failure to meet the time previously set was not caused by lack of diligence on the part of
the operator. The total time for abatement under a notice of violation, including all extensions, shall not exceed
90 days from the date of issuance, except upon a showing by the operator that it is not feasible to abate the
violation within 90 calendar days due to one or more of the circumstances in subdivision 20.2.¢ of this subsection.
An extended abatement date pursuant to this subsection shall not be granted when the operator's failure to abate
within 90 days has been caused by a lack of diligence or intentional delay by the operator in completing the
required remedial action.

20.2.d. Termination. The Secretary shall terminate a notice of violation by written notice to the
permittee when he determines that all violations listed in the notice of violation have been abated. Notices
of violations shall not be terminated or vacated because of the operator's inability to comply with the terms of
abatement.

20.2.e. Criteria for Extensions of Abatement Period. Circumstances which may qualify an operator
for an abatement period of more than 90 days are:

20.2.¢.1. Where the operator of a permitted operation has made timely application for and
diligently pursued a permit renewal or other necessary approval of designs or plans but such permit renewal or
other approval has not been or will not be issued within 90 days after the time required for reasons not within the
control of the operator;
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20.2.¢.2. Where there is a valid judicial order precluding abatement within 90 days as to
which the operator has diligently pursued all rights of appeal and as to which there is no other effective legal
remedy;

20.2.e.3. Where the operator cannot abate within 90 days due to a labor strike;

20.2.¢4. Where climatic conditions preclude abatement within 90 days, or where, due to
climatic conditions, abatement within 90 days clearly would cause more environmental harm than it would
prevent; or

20.2.¢.5. Where abatement within 90 days requires action that would violate safety standards
established by statute or regulation under the Mine Health and Safety Act of 1977.

20.2.f. Interim Procedures. Whenever an abatement time in excess of 90 days is permitted,
interim abatement measures shall be imposed to the extent necessary to minimize harm to the public or the
environment.

20.2.¢. Grant of Extension. If any of the conditions in subdivision 20.2.¢ of this subsection exist, the
operator may request that the Secretary grant an abatement period exceeding 90 days. An authorized
representative of the Secretary shall grant the extension only with the concurrence of his immediate supervisor.
The abatement period granted shall not exceed the shortest possible time necessary to abate the violation. The
operator shall have the burden of establishing by clear and convincing proof that he is entitled to an extension.
The authorized representative of the Secretary who grants or denies the extension shall promptly and fully
document in the file the reasons for granting or denying the request. The immediate supervisor shall review this
document before concurring in or disapproving the extended abatement date and shall promptly and fully
document the reasons for concurrence or disapproval in the file.

20.2.h. Appeals. Any determination made under subdivision 20.2.g of this subsection shall carry
with it a right of appeal.

20.2.i. Extension Period. No extension granted under subdivision 20.2.g of this subsection may
exceed 90 days in length. Where the condition or circumstance which prevented abatement within 90 days
exists at the expiration date of any such extension, the operator may request and the Secretary may grant a further
extension pursuant to the procedures of subdivision 20.2.g of this subsection.

20.3. Cessation Orders.
20.3.a. Imminent Harm.

20.3.a.1. When the Secretary finds that a prospecting or surface mine operation creates an
imminent danger to the health or safety of the public or is causing or can reasonably be expected to cause
significant, imminent environmental harm to land, air, or water resources, a cessation order shall be issued
forthwith.

20.3.a.2. Any cessation order issued under the provisions of subsection (a) of section 16 of the
Act, shall remain in effect until the violation has been abated or until modified, vacated, or terminated by the
Secretary or the Surface Mine Board or by a court.

20.3.a.3. In any cessation order, the Secretary shall determine the appropriate remedial measures
to be taken to abate the violation in the most expeditious manner possible and shall set forth these measures and
the time by which abatement shall be accomplished in the order.

20.3.a4. Mining operations conducted by any person without a valid surface mining permit, or
approval for prospecting, constitute a condition or practice which causes or can reasonably be expected to cause
significant, imminent environmental harm to land, air, or water resources, unless such operations are an integral,
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uninterrupted extension of previously permitted operations, and the person conducting such operations has
filed a timely and complete application for a permit or approval to conduct such operations.

20.3.b. Failure to Abate.

20.3.b.1. If the operator fails to meet the time set for abatement of a notice of violation
issued pursuant to subsection 20.2 of this section, the Secretary shall issue a cessation order; or

20.3.b.2. If the operator fails to meet the time set for accomplishment of any interim step of a
notice of violation issued pursuant to subsection 20.2 of this section, the Secretary may issue a cessation order.

20.3.c. All cessation orders shall be issued as follows:

20.3.c.1. A cessation order shall set forth in writing with reasonable specificity:

203.c.1.A. The nature of the condition, practice or violation for which the order was
issued,

203 .c.1. B. The remedial action or affirmative obligation required by the operator, if any,
including any interim steps;

20.3.c.1.C. The time established for abatement, if appropriate; and

20.3.c.1.D. A reasonable description of the portion of the prospecting or surface mining and
reclamation operation to which it applies.

20.3.c.2. Reclamation operations and other activities intended to protect public health and
safety and the environment shall continue during the period of any cessation order unless otherwise provided
in the order.

20.3.c.3. The Secretary may modify, terminate or vacate a cessation order for good cause, and
may extend the time for abatement if the failure to abate within the time previously set was not caused by
lack of diligence on the part of the operator. A cessation order shall not be terminated or vacated because
of the operator's inability to comply with the terms of abatement.

20.3.c4. The Secretary shall terminate a cessation order by written notice when it is determined
that all conditions, practices, or violations listed in the order have been abated. The termination notice must be
in writing and shall not affect the right of the Secretary to assess civil penalties for the violation.

20.3.d. Notice of Informal Conference. Notices of informal conferences held as a result of a
cessation order issued pursuant to the provisions of subsection (a), section 16 of the Act shall be posted at the
nearest regional office and sent by mail or communicated verbally, whichever is more practicable, to any person
who filed a report which led to a cessation order for which the informal conference is to be held. The results of
the informal conference shall be provided to any person who filed a report which led to the order within five (5)
days after the close of the informal conference.

20.3.e. Within sixty (60) days after issuing a cessation order, the Secretary shall notify in writing
any person identified as owning or controlling the permittee, that the cessation order was issued and that the
person has been identified as an owner or controller.

20.4. Show Cause Orders.

204.a. General. Where the Secretary determines that a pattern of violations of the Act, this rule or
the terms and conditions of a permit exists or has existed, and that the violations were caused willfully or through

an unwarranted failure to comply, the Secretary shall issue an order requiring the permittee to show cause why
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the permit and the permittees right to mine under the Act should not be suspended or revoked. For purposes of
this subsection a willfully caused violation is a violation resulting from an intentional act or omission, and an
unwarranted failure to comply means the failure of the permittee to prevent the occurrence of any violation or
the failure to abate any violation of the Act, this rule, or the terms and conditions of the permit due to indifference,
lack of diligence or lack of reasonable care. The Secretary shall provide email notice of the issuance of a show
cause order to members of the public who have subscribed to the Secretary’s email notification service and
otherwise provide notice to any person whose citizen’s complaint has resulted in the issuance of any violation
that led to the issuance of the show cause order.

204.b. Criteria for Establishing a Pattern of Violations. The Secretary may determine that a
pattern of violations exists or has existed, where violations were cited on two or more inspections of the permit
area within any twelve (12) month period. In making such a determination, the Secretary shall take into
consideration the following circumstances:

20.4.b.1. The number of previous violations cited on more than one occasion for the same or
related requirements of the Act, this rule, or the terms and conditions of the permit;

20.4.b.2. The number of previous violations, cited on more than one occasion, of different
requirements of the Act, this rule, or the terms and conditions of the permit; and

20.4.b.3. The extent to which the violations were isolated departures from lawful conduct.

204.c. Duplicate or Similar Violations. The Secretary shall promptly review the history of
violations of any permittee who has been cited for violations of the same or related requirements of the Act, this
rule, or the terms and conditions of the permit during three (3) or more inspections of the permit area within any
twelve (12) month period. After such review, the Secretary shall determine whether or not a pattern of violations
exists.

204.d. Permittee Responsibility. Violations by any persons conducting surface coal mining
operations on behalf of the permittee shall be attributed to the permittee, unless the permittee establishes that
they were acts of deliberate sabotage.

204.e. Hearings and Appeals. If the permittee files an answer to the show cause order and
requests a hearing, a public hearing shall be held. The Secretary shall give thirty (30) days advance written
notice to the permittee and any interested party who requests intervener status of the date, time, and place of
the hearing. The Secretary shall publish the notice if practicable, in a newspaper of general circulation in the
area of the operations, and shall also post the notice in the regional office of the Department of Environmental
Protection nearest the operation.

204.f. Consent Agreement. When the permittee demonstrates that sufficient resources are available
to him to abate the violation(s), the Secretary may enter into a consent agreement.

20.4.g. Hearing Record and Decisions. Within sixty (60) days following the hearing, the Secretary
shall issue a written determination as to whether a pattern of violations exists, and furnish to the operator and all
other parties to the hearing a written decision or consent order and the reason therefore, concerning suspension
or revocation of the permit.

204.h. Revocation and Suspension. If the Secretary revokes or suspends the permit and the
permittees right to mine under the Act, the permittee shall immediately cease surface coal mining operations in
the subject permit area, and initiate the appropriate remedial action as follows:

20.4.h.1. If the permit and the right to mine under the Act are revoked, the operator shall
complete reclamation within the time specified in the revocation order; or

204h.2. If the permit and right to mine under the Act are suspended, the operator shall
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complete all affirmative obligations to abate all conditions, practices, or violations, as specified in the
suspension order,

20.4.1. Failure to Abate. Whenever a permittee fails to abate a violation contained in a notice of
violation or cessation order within the abatement period set in the notice or order or as subsequently extended,
the Secretary shall review the permittees history of violations to determine whether a pattern of violations exists
and shall issue an order to show cause where appropriate.

20.4.]. Consent Agreement. If, at any point in the enforcement process following the issuance of a
notice of violation, a cessation order or a show cause order, a consent agreement is reached between the Secretary
and a permittee and/or operator, the following standards shall apply to that consent order:

20.4.5.1. The Secretary will require all abatement work mandated in the consent agreement to be
performed in the most expeditious manner physically possible. In no event shall the time period in which
remedial action must be completed exceed one (1) year, nor can extensions to abatement times in consent orders
total more than one year, provided however, that for sites permitted before September 5, 1989, the Secretary
may grant a future extension if he finds in writing that exceptional circumstances exist which preclude
abatement in the twelve-month period.

20.4.5.2. Violation of any term in a consent agreement shall result in immediate forfeiture of the
bond for the site, unless the Secretary finds in writing that;

204,.2.A. The operator and/or permittee have shown good faith in taking remedial
actions required by the consent agreement; and

204..2.B. No environmental harm has resulted, or will result, from the subject violation.,

20.4.5.3. No consent agreement shall be agreed to if the permittee, and/or operator or any
entity owned or controlled by the permittee and/or the operator, has violated or is in violation of a previous
consent agreement; provided however, that the Secretary is required to make only best efforts to determine if said
violation or ownership and control ties exist.

20.4.1.4. No consent agreement can be reached on a site if the permittee and/or operator have
previously entered into two consent orders on the same site.

The standards set forth in 1. through 4. above shall apply to any extension, modification, or
other change in any existing consent agreement.

20.5. Civil Penalty Determinations.

20.5.a. Notice of Violation Assessments. The Secretary shall review each notice of violation and
determine whether or not a civil penalty will be assessed and the amount of the penalty. The Secretary for each
notice of violation, may assess a separate civil penalty for each day of the violation, beginning with the date of
issuance of a notice of violation to the date of abatement of the violation. In determining whether or not to
assess a separate daily civil penalty and determine the amount of the civil penalty, the Secretary shall consider
those factors specified in subsection (c), section 17, of the Act, and subsection 20.7 of this rule and may consider
the extent to which the operator may have gained any economic benefit as a result of a failure to comply. Any
notice of violation which continued unabated for two or more days after the initial abatement period, and
received a civil penalty assessment of $3,500 or more, shall be assessed the penalty amount for a minimum of
two separate days. The determination as to whether or not to assess a civil penalty if the amount is less than one
thousand dollars ($1,000) will be at the discretion of the Secretary. Notices of violations with a seriousness rating
of 4 or greater shall be assessed regardless of the amount. Termination of a notice of violation shall not affect
the right of the Secretary to assess a civil penalty for those violations.

20.5.b. Cessation Order Assessments. The Secretary shall, for any cessation order, assess a civil
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penalty in accordance with subsection (a), section 17, of the Act for each day of continuing violation, except that
such penalty shall not be assessed for more than thirty (30) days. If the cessation order has not been abated within
the thirty {30) day period, the Secretary shall initiate action pursuant to subsections (b), (g), (h) and (), section
17, of the Act as appropriate. If the order is suspended in a temporary relief proceeding, the period specified
for the abatement shall not end until the date on which the Secretary issues a final order with respect to the
violation in question. If judicial review proceedings are initiated in which the order is suspended by court, the
daily assessment of the civil penalty shall not be made for any period before entry of a final order by the court.

20.6. Procedure for Assessing Civil Penalties.

20.6.a. Assessments The Secretary shall not determine the proposed penalty assessment until
such time an inspection of the violation has been conducted and the findings of that inspection are submitted
to the Secretary in writing. The Secretary must conduct the inspection of the violation within the first fifteen
(15) days after the notice or order was served.

20.6.b. Determination of Civil Penalty Amounts. Civil penalty amounts for notices of violation
shall be determined in accordance with the factors specified in paragraph (c), section 17, of the Act and the
numerical point system in subsection 20.7 of this section. Within fifteen (15) days of service of a notice of
violation or cessation order, the person to whom it was issued may submit written information about the violation
to the Secretary and to the inspector who issued the notice of violation or cessation order.

20.6.c. Notice of Assessment. The Secretary shall provide a copy of the proposed assessment
and the accompanying worksheet to the operator by certified mail, within thirty (30) days of the date of the
issuance of a notice or order. If the mail is tendered at the address of the person set forth in the sign required
under subdivision 14.1.a of this rule, or at any address at which that person is in fact located, and he or she refuses
to accept delivery of or to collect such mail, the requirements of this paragraph shall be deemed to have been
complied with upon such tender. Failure by the Secretary to serve any proposed assessment within thirty (30)
days shall not be grounds for dismissal of all or part of such assessment unless the person against whom the
proposed penalty has been assessed: (1) proves actual prejudice as aresult of the delay; and (2) makes a timely
objection to the delay. An objection shall be timely only if made in the normal course of administrative
review. The Secretary shall consider any information submitted pursuant to subdivision 20.6.b of this subsection
in determining the facts surrounding the violation and the amount of the penalty. Unless a conference has
been requested, the Secretary shall review and if necessary reassess any penalty considering facts which were
not reasonably available on the date of issuance of the proposed assessment because of the length of the
abatement period. The reasons for reassessment shall be documented in the file by the Secretary. The Secretary
shall serve a copy of any such reassessment and of the worksheet showing the computation of the reassessment
within thirty (30) days after the date the violation is abated.

20.6.d. Notice of Informal Assessment Conference. The Secretary shall arrange for a conference to
review the proposed assessment or reassessment, upon written request of the person to whom the notice or order
was issued, if the request is received within fifteen (15) days from the date the proposed assessment or
reassessment is received.. The Secretary shall assign an assessment officer to hold the assessment conference.
The time and place of an informal assessment conference shall be posted at the nearest Department of
Environmental Protection regional office to the operation, at least five days prior to the conference date. Any
person shall have the right to attend and participate in the conference. Any person, other than the operator and
Department of Environmental Protection representatives, may submit in writing at the time of the conference a
request to present evidence concerning the violation(s) being conferenced. Such request shall be granted by
the assessment officer. Should problems arise due to scheduling, the assessment officer may continue the
conference to a later time and/or date as the assessment officer deems necessary to honor other scheduled
conferences.

20.6.e. Informal Conference. An informal conference on the assessment or reassessment must be
scheduled within 60 days of the receipt of a request, pursuant to paragraph (1) subsection (d) of section 17, of
the Act. Failure to hold an informal conference in the time limits specified in this subsection will not be
considered as grounds for dismissal of the assessment, unless the operator proves actual prejudice and makes
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timely objection to the delay. The assessment officer shall consider all relevant information on the violation
including information which may be provided pursuant to subdivisions 20.6.b and 20.6.d of this subsection. The
assessment officer shall also give notice including any worksheet, in person or by certified mail, to the operator
of any penalty adjustment as a result of an informal conference within thirty (30) days following the date of the
conference. The reasons for the assessment officer’s action shall be documented in the file. Within thirty (30)
days after the conference is held the assessment officer shall either:

20.6.e.1. Settle the issue, in which case a settlement agreement shall be prepared and signed by
the assessment officer on behalf of the Secretary and by the person assessed,

20.6.¢.2. Affirm, raise, lower, or vacate the penalty; or

20.6.¢.3. Terminate the conference when 1t 1s determined that the issues cannot be resolved or
that the person assessed is not diligently working toward resolution of the issues.

20.6.f. An increase or reduction of a proposed civil penalty of more than 25 percent and more
than $500.00 shall not be final and binding until approved by the Secretary.

20.6.g. Settlement Agreement. If a settlement agreement is entered into, the person assessed will be
deemed to have waived all rights to further review of the violation or penalty in question, except as otherwise
expressly provided for in the settlement agreement. The settlement agreement shall contain a clause to this
effect. If full payment of the amount specified in the settlement agreement is not received by the Secretary
within thirty (30) days after the date of signing, the Secretary may enforce the agreement or rescind it and affirm,
raise, lower or vacate the penalty within thirty (30) days from the date of the rescission.

20.6.h. Rules of Evidence. At formal review proceedings pursuant to section 17 of the Act, no
evidence as to any statement made or evidence produced by one party at a conference shall be introduced as
evidence by another party, or may be used to impeach a witness.

20.6.1. Fact of Violation. The fact of violation may not be contested in a civil penalty review
proceeding, if it has already been decided in a formal review proceeding under paragraph 1 subsection (d) of
section 17 of the Act.

20.6.j. Escrow. If a person requests an a judicial review of a proposed assessment, the proposed
penalty assessment shall be held in escrow until completion of the judicial review.

20.6.k. Penalty Adjustment. When an administrative or judicial review of a civil penalty order
results in an order increasing the penalty, the person to whom the notice or order was issued shall pay the amount
of the increase within fifteen (15) days after the order is mailed to each person.

20.6.1. Mitigation. Unless caused by lack of diligence, inability to comply may be considered in
mitigation of the amount of civil penalty.

20.7. Assessment Rates.

20.7.a. History of Violations. History of previous violations is an accounting of all Notices of
Violation and Cessation Orders that were written on the subject operation in the previous twelve (12) months.
Notices of Violation and Cessation Orders which were withdrawn or vacated shall not be included in the
accounting. The dollar amount to be assessed shall be determined by multiplying the number of violations by
a factor of one hundred (100).

20.7.b. Seriousness of the violation.

1-2 Violation is of an administrative nature resulting in no harm or danger to the
environment or public: or the standard is violated to such a minor degree that environmental harm or public
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danger will not result.

34 Violation results in potential or actual harm or danger remaining in the permit area; or

in the case where the impact extends beyond the permit area; can be demonstrated that potential danger or
harm or will not result.

5-6 Violation extends beyond the permit area and results in a minor degree of potential or
actual harm or impact on the public.

7-8 Violation can reasonably be expected to result in significant imminent environmental
harm or create an imminent danger to the health and safety of the public. A violation which initially has a

seriousness rating of 7 or higher is one which must be an imminent harm cessation order, as set forth in
subdivision 20.3.a of this rule.

9-10 Violation extends beyond the permit area and results in a significant degree of
environmental harm or danger to the public.

Rating 0 1 2 3 4 5 6 7 8 9 10
Dollar
Amount | 0 | 100 | 200 | 400 1 600 | 900 | 1200 | 1,600 | 2,000 | 2,700 | 3,500

20.7.c. Operator Negligence.

0 This violation is considered beyond the control of the operator or his employees
and no negligence can be attributed to this violation.

1-2 This violation was a result of an oversight on the part of the operator and may have
been avoided if more conscientious effort and/or reasonable care were given.

3-4 This violation was obvious and/or no action was taken by the operator to
prevent the problem.

5-6 The operator failed to adequately respond to previous written instructions of the
inspector to prevent this event.

7-8 The operator had been officially notified, in writing, of this problem and did not make
any effort at correcting the problem.

Rating 0 1 2 3 4 5 6 7 8
Dollar 0 100 225 350 475 600 725 875 1,000
Amount

20.7.d. Operator's Good Faith

Good faith percentage shall not include a history of violations in the amount. Good faith percentage
shall be rounded to the nearest dollar amount.

0 Operator failed to take appropriate remedial action. Violation has been modified to a
cessation order.

1-2 Operator took prompt, but insufficient remedial action to fully abate the violation within the
required abatement period. Abatement period was extended for just cause. Remedial action was
completed prior to the end of the extended abatement period.
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3-4 Operator took prompt remedial action and worked diligently to abate the violation.
Conditions beyond the operator's control prevented full abatement and required that the abatement
period be extended for just cause. Abatement of the violation was accomplished before the end
of the extended abatement period.

5-6 Operator initiated remedial action immediately and expended all reasonable efforts to abate the
violation. Violation was abated before the end of the original abatement period.

7-8 Operator was already taking remedial action at the time the wviolation was noted, and
expended exemplary effort in abating the violation before the end of the original abatement period.

Rating 0 1 2 3 4 5 6 7 3

Percentage | 0% | 5% | 10% | 15% | 20% | 25% | 30% | 35% | 40%

20.7.e. Determination of Penalty Amount

Seriousness of Violations $
Operator Negligence +) 3
Subtotal $
Less Good Faith % (-) $
Sub Total $
History of Violations +) $
Total $

20.8. When an Individual Civil Penalty May be Assessed:

20.8.a. Except as provided in subdivision 20.8.b of this subsection, the Secretary may assess an
individual civil penalty against any corporate director, officer or agent of a corporate permittee who knowingly
and willfully authorized, ordered, or carried out a violation, failure or refusal.

20.8.b. The Secretary shall not assess an individual civil penalty in situations resulting from a
permit violation by a corporate permittee until a cessation order has been issued by the Secretary to the corporate
permittee for the violation and the cessation order has remained unabated for thirty (30) days.

20.9. Amount of Individual Civil Penalty.

20.9.a. In determining the amount of an individual civil penalty assessed under subsection 20.8 of
this rule, the Secretary shall consider the criteria specified in subsection (c) of section 17 of the Act.

209.b. The penalty shall not exceed $5,000 for each violation. Each day of a continuing
violation may be deemed a separate violation and the Secretary may assess a separate individual civil penalty
for each day the violation, failure or refusal continues, from the date of service of the underlying notice of
violation, cessation order or other order incorporated in a final decision issued by the Secretary until abatement
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or compliance is achieved.
20.10. Procedure for Assessment for Individual Civil Penalty.

20.10.a. The Secretary shall serve on each individual to be assessed an individual civil penalty a
notice of proposed individual civil penalty assessment, including a narrative explanation of the reasons for the
penalty, the amount to be assessed, and a copy of an underlying notice of violation and cessation order.

20.10.b. The notice of proposed individual civil penalty assessment shall become a final order of the
Secretary thirty (30) days after service upon the individual unless:

20.10.b.1. The individual files within thirty (30) days of service of the notice of proposed
individual civil penalty assessment a petition for review with the Surface Mine Board; or

20.10.b.2. The Secretary and the individual or responsible corporate permittee agree within
thirty (30) days of service of the notice of proposed individual civil penalty assessment to a schedule or plan for
the abatement or correction of the violation, failure, or refusal.

20.10.c. For purposes of this subsection, service is sufficient if it would satisfy state requirements for
service of a summons and complaint.

20.11. Payment of Penalty.

20.11.a. If a notice of proposed individual civil penalty assessment becomes a final order in the
absence of a petition for review or abatement agreement, the penalty shall be due upon issuance of the final
order.

20.11.b. If an individual named in a notice of proposed individual civil penalty assessment files a
petition for review in accordance with paragraph 20.10.b.1 of this section, the penalty shall be due upon issuance
of a final administrative order affirming, increasing, or decreasing the proposed penalty.

20.11.c. Where the Secretary and the corporate permittee or individual have agreed in writing on a
plan for the abatement of or compliance with the unabated order, an individual named in a notice of proposed
individual civil penalty assessment may postpone payment until receiving either a final order from the Secretary
stating that the penalty is due on the date of such final order, or written notice that abatement or compliance is
satisfactory and the penalty has been withdrawn.

20.12. Fees and Costs of Administrative Proceedings.

20.12.a. Request for Fees. Any person may on request be awarded by the appropriate board or
court a sum equal to costs and expenses including attorneys' fees and expert witness fees as determined to have
been reasonably incurred. Such request must be filed within forty-five (45) days of date of entry of judgment.
The request shall include an affidavit setting forth costs and expenses and an itemized statement of attorneys'
fees. The request shall be served upon all parties who shall have thirty (30) days to answer the request. Cost and
expenses including attorneys' fees may be awarded to:

20.12.a.1. Any participating party against the violator upon a finding that there is a violation of
the Act, the regulations or the permit has occurred, and there is a determination that the party made a significant
contribution to the full and fair determination of the issues;

20.12.a.2. To any participating party other than the violator or his representative from the
Department of Environmental Protection upon a determination that the party made a significant contribution to
a full and fair determination of the issues;

20.12.a.3. To a violator from the Department of Environmental Protection when the violator
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demonstrates that the Department of Environmental Protection issues cessation order, a show cause order or
notice of violation in bad faith and for the purpose of harassing or embarrassing the violator, provided that no
aw ard shall be made under this subsection if the Department of Environmental Protection prevails upon the issue
of a violation;

20.12.a4. To a violator from any participating party other than the Department of
Environmental Protection where such participating parties initiated or participated in the magistrate proceeding
in bad faith and for the purpose of harassing or embarrassing the violator; and

20.12.a.5. To the Department of Environmental Protection from any participating party
where the Department of Environmental Protection demonstrates that any such party participating in such
proceeding in bad faith and for the purpose of harassing or embarrassing the Department of
Environmental Protection. An award may also include attorneys' fees and expert witness fees expended in
obtaining an award of costs, expenses and attorneys' fees. Decisions on such awards may be appealed as other
cases under the Act.

§38-2-21. Surface Mine Board.

21.1. Open Meetings.

21.1.a. General. All meetings of the Surface Mine Board, pursuant to the provisions of the Act
shall be open to the public.

21.1.b. Public Notice. The time, and place of all regularly scheduled meetings and the time,
place and purpose of all special meetings shall be made available to the public and the news media by publishing
a notice containing at least the above information in a newspaper of general circulation in the county where the
site or environmental concern exists, or if the matter under consideration is of general interest to the people of
the State in a newspaper of general circulation in the State.

21.1.c. Emergency Meetings. In the event of any emergency requiring immediate official action
such efforts to notify the public shall be taken as circumstances allow.

21.2. Appealstothe Surface Mine Board.

21.2.a. Site Visits. The board may visit the site of the activity or proposed activity which is the
subject of the hearing and take such additional evidence as it deems necessary provided that all parties and
interveners be given notice of the visit and are given an opportunity to accompany the Board.

21.2.b. Final Orders. On all appeals to the Board, the Board shall issue a final decision thirty
(30) days after the hearing or within thirty (30) days after the testimony presented at the hearing has been
transcribed and checked for accuracy.

21.2.c. Burden of Proof. The burden of proof shall be on the party seeking to reverse the
decision of the Secretary.

21.3. Ex parte Communication.

21.3.a. Prohibition. Ex parte contacts between representatives of the parties appearing before the
Board and members or representatives of the Board shall be prohibited.

§38-2-22. Coal Refuse.

22.1. Applicability - Any surface coal mining operation which involves the construction, operation,
enlargement, modification, removal and/or abandonment of a coal refuse site shall be subject to the special
provisions of this section in addition to other applicable permitting requirements, performance standards, and
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enforcement provisions of this rule, the Act, and other State and Federal laws and regulations.

22.2. Certification - For purposes of permitting, the applicant shall submit a separate set of maps,
plans, design data, and specifications for the refuse disposal facility, in addition to those contained in the permit
application.

The disposal facility shall be designed using current, prudent engineering practices. A qualified
registered professional engineer, experienced in the design of similar earth and refuse structures, shall certify
the design of the disposal facility. The disposal facility shall be designed to attain a minimum long-term
static safety factor of 1.5 and a seismic factor of safety of 1.2. The stability of all foundations and abutments
must be maintained during all phases of construction.

22.3. Permit Requirements - General - In addition to the other permitting requirements of the Act, this
rule and the requirements of 30 CFR 77.214 and 30 CFR 77.215, each permit application which involves a
coal refuse site shall contain the following materials:

22.3.a. Narrative. A general narrative and discussion of the project to include at a minimum a
discussion of existing site conditions, the design life of the facility, quantity and type of coal refuse to be placed
on the site, subsidence potential method of operation to include clearing and grubbing, topsoil stockpiling,
construction of surface and subsurface drainage facilities, phases of construction, method and location of coal
refuse placement or removal, coal refuse placement during inclement weather, routine inspection and
maintenance, procedure to be followed in the event the site is abandoned prior to the planned design life,
and a sequence for construction of drainage facilities, critical construction phases, reclamation and final
abandonment procedures. In addition, include a description of the duties, responsibilities and lines of
communication of those persons responsible for the design and construction of the coal refuse disposal site. All
data, graphs, curves, etc., which provide the basis for hydrologic and hydraulic design of coal refuse
embankments and impoundments shall accompany other design data, plans, and specifications, submitted as
part of the permit application.

22.3.b. Plan View. A plan view of the site showing detailed contours, limits of the coal refuse
disposal site, all drainage facilities, location of springs, seeps, mine drainage and/or openings, location of the
subdrain system, project stationing, location of cross sections, location of borings, test pits and instrumentation
and other pertinent data required for project control.

223.c.  Cross Sections.  Cross sections of the coal refuse disposal site transversely and
longitudinally showing original ground, finished elevations, final configuration of refuse material, subdrains,
diversion details, spillways, and other pertinent features of the site. Cross section shall be of sufficient accuracy
and detail so as to provide a basis for stability computations at critical locations.

22.3.d. Sediment Control Plan. A sediment control plan designed in accordance with subsection 5.4
of this rule.

223.e. Diversions. Each application shall contain plans and specifications for a diversion
channel above the coal refuse site to direct surface water runoff from the contributing watershed around the
facility. Such diversion channel shall be designed in accordance with subsection 5.3 of this rule, except as
follows:

22.3.e.l. Design storm. All diversion ditches and stream channel diversions shall be
designed to carry the peak runoff from a one-hundred (100) vear frequency, twenty-four (24) hour duration
rainfall.

22.3.e2. A freeboard equal to or greater than 1+.025vd"” shall be added to the design flow
depth to obtain the total depth of the diversion ditch.

22.3.e.3. Each diversion ditch must be designed to carry the peak flow with freeboard from the
contributing watershed area.
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22.3.¢4. Diversions shall be designed, constructed, and maintained in a manner which prevents
additional contributions of suspended solids to stream flow and to runoff outside the permit area to the fullest
extent possible.

22.3.e.5. Excess excavated material not required for construction or maintenance of the
diversion ditch must be properly disposed of in the permit area.

22.3.e.6. Topsoil removed from the channel excavation shall either be redistributed on
another part of the permit area or stockpiled for a later use.

22.3.¢.7. All diversion systems shall exit safely beyond the toe of the embankment in a
natural drainway capable of carrying the design flow without excessive erosion.

22.3.e.8. All stream channel diversions must be designed to carry the design flow around the
disturbed area. The diversions must outlet into the original channel or a natural channel of equal cross section.

22.3.e.9. Diversions in refuse must be lined with soil or a suitable substitute unless other
erosion protection is provided.

22.3.¢10. Permanent diversion systems designed to convey water under a coal refuse
embankment by means of a pipe or conduit are unacceptable. However, diversion by means of a pipe or conduit
may be permitted during active operation, provided that (1) height or storage limits for impoundments are not
exceeded, (2) the pipe or conduit is used in conjunction with surface ditches to meet applicable design storm
requirements, and (3) the design of the pipe or conduit accounts for durability and design life, load limits, joint
sealing, trash rack protection, and maintenance requirements throughout the operational life of the structure.

22.3.f. Design and Specifications for Hydraulic Structures. Such structures shall be designed to
safely control excessive erosion by using energy dissipaters and/or channel protection, as necessary, based
upon design flow velocity. Seepage control devices shall be used to prevent undercutting of nonflexible linings.
The potential for landslides or slope failures shall be considered in the location of all hydraulic structures.
Channels shall not be located on or near an existing landslide. No surface runoff or slurry may be diverted into
underground mines unless approved by the Secretary in accordance with subdivision 14 .5 e of thisrule.

22.3.g. Computations. The application shall include all design data and calculation results. If a
computer analysis is used, only the input data and results used specifically in the design need be
submitted. If graphical flood routing techniques are used, all charts and graphs shall be included. Adequate cross
sections and profiles shall be given for all hydraulic structures.

22.3.h. All coal refuse impoundments must be analyzed and/or designed in accordance with this
subsection. Non-impounding coal refuse embankments must be designed in accordance with this subsection
unless any proposed modifications to the design standards of this subsection are justified through appropriate
stability analysis. The following structural analysis and/or design data of coal refuse embankments and
impoundments shall be presented in graphical or tabular form:

223h1. A sufficient subsurface investigation shall be performed by a registered
professional engineer or engineering geologist. The number, location, and depth of borings, test pits, and/or
trenches shall be reasonable for the size, purpose, soils present, and foundation type of the structure. The
investigation shall consider depth of soil to bedrock, field classification of soils, character of bedrock, in situ
testing, soil sampling, determination of groundwater flow and location of seeps and springs, and a soil profile
for critical locations in the structure, hydraulic structures and other pertinent locations which may affect the safety
of the structure. The number, depth, and location of boreholes shall be based on the quantity of material to be
impounded and subsurface conditions. A geologic study shall also be conducted for impounding structures to
evaluate landslides into the impoundment, bedrock discontinuities such as soft seams, joints, joint systems,
bedding planes, and fault zones which may adversely affect the structure's performance. Past and future mining
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to include height of seam, depth and cover rock of the seam, and previous subsidence problems shall be
considered where subsidence may affect the safety of the structure.

22.3.h.2. Laboratory tests shall be conducted on all foundation and embankment materials to
include soil classification through hydrometer analysis, density, water content, compaction tests, shear strength,
consolidation, and permeability unless the scope, characteristics, or design concept of the site make one or more
of these requirements unnecessary.

22.3.1. Safety Factors. A description including plans, design data, specifications, and computations
of how safety conditions will be achieved. The disposal facility shall be designed, constructed, and maintained
to attain a minimum long-term safety factor of 1.5; provided further that a coal refuse site which has the
capability to impound water shall also attain a seismic safety factor of at least 1.2.

22.3.). Liquefaction. Describe the potential for liquefaction and provide safeguards against the
development of this condition.

22.3k. Instrumentation. A description of installation of instrumentation such as piezometers,
settlement markers, slope indicators, and similar monitoring devices shall be included in the plan to monitor
present hazardous conditions, construction conditions, and to verify design assumptions. A plan for monitoring
these devices shall also be provided.

22.3.1.  Stability Analysis.  All stability analyses shall be done using standard engineering
techniques. The submittal shall include cross sections at critical locations in the facility showing the materials
profile, location of critical potential failure surfaces and their factors of safety, estimated or measured phreatic
surfaces for construction and/or long term seepage conditions, and a tabulated listing of strength parameters
used. If a computer analysis is used, only the input data and results used specifically in the design shall be
submitted.

22.3.m. Underdrains. If the disposal area contains springs, natural or manmade water courses, or wet
weather seeps, the application shall include diversions and underdrains as necessary to control erosion,
prevent water infiltration into the disposal facility and ensure stability. Diversions and underdrains shall be
designed as follows:

22.3.m.1. Runoff from the areas above the refuse pile and runoff from the surface of the
refuse pile shall be diverted into stabilized diversion channels designed in accordance with subdivision 22.3.¢
of this subsection and subsection 5.3 of this rule to safely pass the runoff from a one hundred (100) year, twenty-
four (24) hour precipitation event. Runoff diverted from undisturbed areas need not be commingled with runoff
from the surface of the refuse pile. Uncontrolled surface drainage may not be diverted over the outslope of the
refuse piles.

22.3.m.2. Underdrains shall consist of durable rock or pipe, and be designed and constructed
using current, prudent engineering practices. The underdrain system shall be designed to carry the anticipated
seepage of water due to rainfall and from seeps and springs in the foundation of the disposal area away from the
site, and shall be protected from piping and contamination by an adequate filter. Rock underdrains shall be
constructed of durable, nonacid, nontoxic-forming rock (¢.g., natural sand and gravel, sandstone, limestone,
or other durable rock) that does not slake in water or degrade to soil material, and which is free of coal,
clay or other nondurable material. Perforated pipe underdrains shall be corrosion resistant and shall have
characteristics consistent with the long-term life of the fill.

22.3.n. Site Preparation. Procedures for clearing and grubbing.

22.3.0. Excess Material. Procedures for disposal of excess material resulting from clearing,
grubbing, and other site preparation activities.

22.3.p. Compaction Requirements. Procedures for spreading and compaction of refuse material
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during placement. The material shall be compacted in layers not exceeding two (2) feet in thickness and shall
not have any slope exceeding two horizontal to one vertical, except that the Secretary may approve construction
of a refuse pile in compacted layers exceeding two (2) feet in thickness, where engineering data substantiates
that both a minimum static safety factor of 1.5 and a minimum seismic safety factor of 1.2 will be attained;
provided, that the operator shall submit plans for the Secretary's approval, and shall also provide documentation
showing prior approval by MSHA pursuant to Federal regulations at 30 CFR 77.215¢h) for the alternate
construction, without which documentation the plans will not be approved.

22.3.q. Sealing Abandoned Openings. Plans in accordance with 30 CFR 75.1711 for sealing
abandoned openings and covering the seal with four feet of an impermeable non-toxic material. Such plans
shall consider prevention of water buildup behind the seals, toxicity of the refuse and mine strata, gradient of
the opening, hydrologic balance and passage of any acid water to a treatment facility. If a mine seal is in
the impoundment area of an impounding coal refuse disposal site, the seal shall be designed to safely
withstand full hydrostatic head with a factor of safety of at least 1.5 against blowout. Higher factors of safety
may be required where dictated by the consequences of failure. Calculations and cross sections used in the
analyses shall be submitted.

22.3.r. Extinguishment of Burning Areas. Plans approved by MSHA for the extinguishment of
burning areas which contain, at a minimum, method of extinguishment, safety measures for equipment operators
and persons working or living in the vicinity of the site, and a provision that only those persons authorized by the
operator, shall be involved in the extinguishing operation.

22.3.s. Underground Disposal. Plans for underground refuse disposal shall be submitted to and
approved by the Secretary and the Mine Safety and Health Administration. All plans must include:

22.3.5.1. Method of disposal including a description of the source of the transport medium;

22.3.s.2. Maps of mines where coal refuse materials are to be disposed with a description of the
percent of mine void to be filled,;

22.3.5.3. Description of location of active workings including plans, specifications, and
methods of constructing underground retaining walls;

22.3.s4. Potential areas of breakout in active mine workings and on the surface of the
ground,

22.3.s.5. Effects of subsidence on the plan;

22.3.5.6. The effects on the hydrologic regime including the location and description of
permanent monitoring wells or monitoring stations,

22.3.s.7. Gradient of the mine from the backfill area;

22.3.5.8. Description of the stratum underlying the mined coal;

22.3.5.9. Source and quality of the refuse;

22.3.5.10. The method of treatment of water if released to surface streams;

22.3.511. A contingency plan formulated to alleviate or correct any hazardous conditions
which may result from a blowout; and

22.3.5.12. A description of the surface area to be supported by the refuse backfill, the
anticipated surface effects following backfilling, and the method for dewatering the backfill.
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22.3.t. Abandonment Plan. An abandonment plan which addresses the following requirements and
include a schedule for their implementation:

22.3.t.1. No refuse embankment or impoundment may be abandoned until approved by the
Secretary.

22.3.t.2. The final top elevation of the refuse embankment must be higher than, and sloped into,
the diversion ditch. Maximum slope of the top of the embankment to the diversion ditch shall be five (5)
percent unless otherwise approved by the Secretary.

22.3.t.3.  All pipes under refuse areas left as non-impounding fills shall be sealed with
concrete at the upstream end prior to abandonment.

22.3.t4. At abandonment all fine refuse in the impoundment pool shall be covered with a
minimum three foot layer of coarse refuse or other fill material prior to being covered with the non-toxic and
non-combustible material unless otherwise approved by the Secretary.

22.3.t.5. At abandonment all coal refuse shall be covered with a minimum of four (4) feet of the
best available non-toxic and non-combustible material in a manner that does not impede flow from sub-drainage
systems. The Secretary may allow less than four (4) feet of cover material where it can be demonstrated on the
basis of physical and chemical analyses of the growth medium that the vegetation requirements of section 9 of
this rule will be met.

22.3.t6. A certificate of approval for completion of construction shall be issued upon
completion of the above requirements.

22.4. Permit Requirements - Impounding Structures. In addition to the requirements of the Act and this
rule coal refuse disposal sites which have the capability of impounding water shall be subject to the special
requirements of this subsection and may be subject to other State and Federal laws and rules and regulations,
depending on their embankment size and holding capacity.

22 4.a. Dam Control Act. A coal refuse site which is constructed in such a manner that it;: (1)
Rises twenty-five (25) feet or more above the natural bed of a stream or watercourse as measured from the
downstream toe of the embankment and which does or can impound fifteen (15) acre-feet or more of water, or;
(2) Rises six (6) feet or more above the natural bed of a stream or watercourse as measured from the downstream
toe of the embankment and which does or can impound fifty (50) acre-feet or more of water is by definition a
dam and is thereby subject to the provisions of the West Virginia Dam Control Act set forth in W.Va. Code §22-
14 et seq.

224.b. Mine Safety and Health Administration (MSHA) Impoundments. A coal refuse site
which is constructed in such a manner that it can impound water, sediment, or slurry to an elevation of: (1)
Five (5) feet or more above the upstream toe of the structure and can have a storage volume of twenty (20)
acres/feet or more, or; (2) Twenty (20) feet or more above the upstream toe of the structure, or; (3) Presents a
hazard to coal miners as determined by the District Manager of the Federal Mine Safety and Health
Administration, shall be subject to the requirements of 30 CFR 77.215 and 77.216 of the Federal Mine Safety
and Health Administration Regulations.

224.c. Small Impoundments. Coal refuse sites which result in impoundments which are not
subject to the Dam Control Act or the Federal Mine Health and Safety Act shall be designed, constructed, and
maintained subject to the requirements of this subsection and subsections 54 and 22.5 j.6. of this rule.

22.4.d. Hazard Potential. The hazard potential of coal refuse sites which have the capability of
impounding water shall be determined by the applicant based on the potential loss of life that would result due to
a Tailure and the classification determined on the basis of the following criteria:
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22.4.d.1. Class A. Impoundments located in rural or agricultural areas where failure may
damage farm buildings, agricultural land, or secondary highways. Failure of the structure would cause only
loss of the structure and loss of property use such as related roads, but with little additional damage to adjacent
property. Any impoundment exceeding twenty-five (25) feet in height measured at the downstream toe or two-
hundred (200) acre-feet storage volume or having a watershed exceeding five hundred (500) acres shall not be
a Class A structure.

22.4.d.2. Class B. Impoundments located in predominantly rural agricultural areas where
failure may damage isolated homes, primary highways or minor railroads or cause interruption of relatively
important public utilities. Failure of the structure may cause great damage to property and project operations.

22.4.d3. Class C. Impoundments located where failure may cause loss of life, serious
damage to homes, industrial and commercial buildings, important public utilities, primary highways, or main
railroads. This classification must be used if failure would cause possible loss of human life.

224.¢e. Emergency Planning. For a Class C structure or if a dangerous condition exists, notification
and action procedures shall be formulated by the operator or owner, for public protection and remedial action in
the event of an emergency. All emergency procedures must be submitted and become part of the approved plan.
If adequate emergency procedures cannot, for whatever reason, be formulated by the owner or operator, then he
must so notify the Secretary in writing. The Secretary may then notify the Office of Emergency Services and
request that emergency procedures be developed for the coal refuse site.

22.4f. Design Storm Specifications. All refuse impoundments and dams shall be designed to
meet the following design storm criteria based upon hazard classification.

22.411. Class A impoundments shall be designed for a minimum of P 15y + 0.12(PMP-P yp)
inches of rainfall in six (6) hours.

22.412. Class B impoundments shall be designed for a minimum of P 15y + 0.40(PMP-P 1gp)
inches of rainfall in six {6) hours.

22413, Class C impoundments shall be designed for a probable maximum precipitation
(PMP) of a six (6) hour or greater event plus three feet of freeboard.

224.g. Primary and Emergency Spillway Design. All impoundments meeting the size or other
criteria of 30 CFR 77.216(a) must be designed and constructed to safely pass the probable maximum
precipitation of a six (6) hour storm event. All impoundments of a lesser size must be capable of passing through
a spillway or outlet works or a combination thereof, that portion of the design storm that cannot be safely stored
in the impoundment and to draw down the stored portion of the design storm within the specified terms in
accordance with the following:

224.¢g1. Class A impoundments must be designed with an open channel spillway unless
otherwise approved by the Secretary, Ninety (90) percent of the stored portion of the design storm must be
discharged or removed within ten (10) days after the storm event.

22.4.2.2. Class B impoundments shall be designed with either an open channel spillway only, or
with an emergency spillway and a principal spillway together. Ninety (90) percent of the stored portion of
the design storm shall be discharged or removed within ten days after the storm event.

22.4.2.3. Class C dams may be designed in one of three ways:

224.2.3.A. An impoundment designed without discharge structures shall be capable of

storing a minimum of two (2) six (6) hour duration probable maximum storms. A system shall be designed

to dewater the impoundment of the probable maximum storm in ten (10) days by pumping or by other means.
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The requirements of 38-4-25.14 shall also be met. . For existing structures exceeding the minimum 2PMP
volume requirement, the dewatering system shall be installed when the containment volume is reducedto 2 PMPs.

224.2.3B. An impoundment designed with a decant or principal spillway only shall be

capable of storing at least one (1) six (6) hour duration probable maximum storm. Ninety (90) percent of the
stored portion of the storm shall be discharged or removed within ten (10) days after the storm event.

224.23.C. An impoundment designed with either an open channel spillway only, or
with an emergency spillway and principal spillway together shall be capable of discharging that portion of the six
(6) hour duration probable maximum storm that cannot be safely stored in the impoundment. Ninety (90) percent
of the stored portion of the storm shall be discharged or removed within ten (10) days after the storm event.

22.4.2.4. A single open channel spillway may be used only if it is:
224.2.4.A. Of non-erodable construction and designed to carry sustained flows; or

22424 B. Earth or grass-lined and designed to carry short term, infrequent flows at
non-erosive velocities where sustained flows are not expected.

224.h. Open Channel Spillways. All open channel spillways must comply with the design
standards of this section and the following additional standards:

22.4.h.1. Any open channel spillway designed for less than one hundred (100) percent probable

maximum precipitation shall be provided with freeboard above the maximum water surface as determined by the
equation 1+.025vd"”.

22.4.h.2. All open channel spillways shall be constructed of non-erodable material where
sustained flows are expected, or may be of earth or grass lined construction where short term infrequent flows
at nonerosive velocities, are expected.

22.4h.3. Excess excavated material not needed to construct and maintain the spillway
channel must be properly disposed of in the permit area.

22.4h4. Topsoil removed from channel excavation shall either be redistributed on another
part of the permit area or stockpiled for future use.

22.4.1. Pipe Spillways. All pipe spillways must comply with the requirements of this section and the following
additional requirements:

22.4.1.1. The pipe spillway inlet must be protected by a designed trash rack.

22.4.1.2. Allriser-type spillways must be designed to prevent vortexing.

22.4.1.3. A skimming device is required where floating pollutants exist or are anticipated.

22.4.1.4. An adequate foundation and bedding shall be designed for all pipes and risers.

22.4.1.5. All pipe spillways shall be designed to provide seepage control along the conduit.

22.4.1.6. Use of Corrugated Metal Pipes -Corrugated metal pipes, whether coated or
uncoated, shall not be used in new or unconstructed refuse impoundments or slurry cells. If an existing
corrugated metal pipe has developed leaks or otherwise deteriorated so as to cause the pipe to not function properly

and such deterioration constitutes a hazard to the proper operation of the impoundment, the Secretary will
require the corrugated metal pipe to be either repaired or replaced.
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22.4.1.7. The pipe spillway shall be of sufficient strength to withstand the maximum load of the
fill above it.

22.4.1.8. All pipe spillways shall be constructed of suitable material to resist deterioration for the
design life of the facility.

22.4.1.9. The outlet of all pipes, where blockage by animals can occur, must be protected by an
animal guard.

22.5. Performance Standards. The following performance standards shall be met for all coal refuse
disposal sites.

22.5.a. Controlled Placement. All coal refuse sites shall be placed in new or existing disposal
areas within a permit area designated for this purpose. Coal mine refuse shall be hauled or conveyed and placed
in a controlled manner to:

22.5a.1. Minimize adverse effects of leachate and surface-water runoff on surface and
ground water quality and quantity;

22.5.a.2. Ensure mass stability and prevent mass movement during and after all phases of
construction and be constructed and maintained in such a manner so as to attain a minimum long-term safety
factor of 1.5 provided that structures which have the capacity to impound water shall also attain a seismic safety
factor of 1.2;

22.5.a.3. Ensure that the final disposal facility is suitable for reclamation and revegetation
compatible with the natural surroundings and the approved postmining land use;

22.5.a4. Not create a public hazard; and
22.5.a.5. Prevent combustion.

22.5.b. Extrancous Refuse. Coal mine refuse material from activities located outside a permit
area may be disposed of in the permit area only if approved by the Secretary. Approval shall be based upon a
showing that such disposal will be in accordance with the standards of this section.

22.5.c. Slope Protection. Slope protection shall be provided to minimize surface erosion at the site.
All disturbed areas, including diversion channels that are not riprapped or otherwise protected, shall be
revegetated upon completion of construction.

22.5.d. Site Development. Clearing and grubbing shall be performed in the disposal area prior to
placement of refuse material. Topsoil shall be removed, segregated, and stored or redistributed in accordance
with subsection 14.3 of this rule. If approved by the Secretary, organic material may be used as mulch, or may
be included in the topsoil to control erosion, promote growth of vegetation, or increase the moisture retention of
the soil.

22.5.¢. Final Configuration. The final configuration of the refuse pile shall be suitable for the
approved postmining land use. Terraces may be constructed on the outslope of the refuse pile if required for
stability, control or erosion, conservation of soil moisture, or facilitation of the approved postmining land use.
The grade of the outslope between terrace benches shall not be steeper than 2h:1v (50 percent).

22.5.f. Impoundment Within Fill Areas. No permanent impoundments shall be allowed on the
completedrefuse pile. Small depressions may be allowed if they are needed to retain moisture, minimize erosion,
create and enhance wildlife habitat, or assist revegetation, and if they are not incompatible with stability of the
refuse pile.
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22.5.g. Topsoiling. Following final grading of the refuse pile, the coal mine refuse shall be
covered with a minimum of four (4) feet of the best available, nontoxic and noncombustible material, in a manner
that does not impede drainage from the underdrains. The Secretary may allow less than four (4) feet of cover
material based on physical and chemical analyses which show that the revegetation requirements of section 9 of
this rule will be met.

22.5.h. Notification of Hazardous Conditions. If any examination or inspection discloses that a
potential hazard exists, the Secretary shall be informed promptly of the finding and of the emergency
procedures formulated for public protection and remedial action. If adequate procedures cannot be formulated
or implemented, the Secretary shall be notified immediately. The Secretary shall then notify the appropriate
agencies that other emergency procedures are required to protect the public.

22.5.1. Disposal in Underground Workings. Coal mine refuse may be disposed of in
underground mine workings in accordance with the provisions of subdivision 22.3.s of this section.

22.5.]. Construction Specifications. New and existing impounding structures constructed of coal
mine refuse or intended to impound coal mine refuse shall meet the following requirements:

22.5.1. Coal mine refuse shall not be used for construction of an embankment which impounds
water unless it has been demonstrated to the Secretary that the stability of such a structure conforms to the
requirements of this section and the use of coal mine refuse will not have a detrimental effect on downstream
water quality or the environment due to acid seepage through the impounding structure. The stability of the
structure and the potential impact of acid mine seepage through the impounding structure shall be discussed in
detail in the design plan.

22.5.1.2. If an impounding structure constructed of coal mine refuse or intended to impound coal
mine refuse meets the criteria of subdivision 22.4.c of this subsection, the combination of principal and
emergency spillways shall be designed and constructed in accordance with subdivisions 22.4.g and 22.4.h of
this subsection.

22.5.1.3. Spillways and outlet works shall be designed to provide adequate protection against
erosion and corrosion. Inlets shall be protected against blockage.

22.5.14. Runoff from areas above the disposal facility or runoff from surface of the facility that
may cause instability or erosion of the impounding structure shall be diverted into stabilized diversion
channels designed to safely pass the runoff from a one hundred (100) year, twenty-four (24) hour precipitation
event.

22.5.].5. Impounding structures constructed of or impounding coal mine refuse shall be designed
so that at least ninety (90) percent of the water stored during the design precipitation event can be removed
within a ten (10) day period.

22.5).6. No coal refuse impoundments shall remain as permanent impoundments. Upon
completion of reclamation, such structures shall not be capable of storing or impounding water.

22.5.1.7. Slope protection shall be provided to protect against erosion and sudden drawdown.
Embankment faces shall be vegetated or otherwise stabilized in accordance with approved procedures.

22.5.k. Drainage and Sediment Control. Drainage control measures shall meet the requirements of
section 5 of this rule. After grade release, discharges from the permit area shall not lower the water quality of
receiving streams.

22.5.1. Removal of Abandoned Coal Refuse Piles. Where coal refuse is to be removed from an
abandoned coal refuse disposal area under a reclamation contract issued pursuant to subsection (d) section
28 of the Act and subsection 3.14 of this rule, the following standards shall be met:
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22.5.1.1. Removal of refuse shall be complete when possible and shall be accomplished in
successive horizontal lifts with a maximum elevation difference between working benches of twelve (12) feet or
may be removed down a slope from the top to the toe provided that the slope is no steeper than 2H:1V. No
refuse may be removed from the toe of the original embankment until the final removal process.

22.5.1.2. At all times during removal operations, care shall be exercised to protect the operating
personnel, the public, and to insure long-term stability in accordance with the approved plan.

22.5.1.3. Where partial removal is approved, the final graded slopes of the remaining refuse shall
be no steeper than 2H:1V and have at least one bench for every fifty (50) feet of change in elevation.

22.5.14. Should burning areas be encountered, the fires shall be extinguished in accordance
with subdivision 22.5.m of this subsection, and removal of refuse shall be done in a safe manner. The final
graded slopes of the coal refuse pile shall result in a stable configuration having a static safety factor of 1.5 as
demonstrated by a stability analysis.

22.5.1.5. The total disturbed area shall be regraded in such a manner as to be compatible with the
natural surroundings and shall be revegetated in accordance with section 9 of this rule. Such regrading
and revegetation shall occur as contemporaneously as practicable with removal operations as reflected in the
reclamation plan.

22.5.1.6. All remaining refuse materials disturbed by the operation shall be covered with a
minimum of four feet of cover of non-toxic and non-combustible material sufficient to establish adequate

vegetation except that a lesser cover may be used based on chemical and physical analysis in accordance with
subdivision 9.2 .k of this rule.

22.5.1.7. Regrading drainage control shall be provided in accordance with the approved
reclamation plan.

22.5.m. Burning Refuse Piles. Where burmning or burned refuse is encountered in the

construction of a new structure or the reconstruction or removal of an existing structure, the following standards
shall be met:

22.5m.1. Coal mine refuse fires shall be extinguished by the person who conducts the
surface mining activities, in accordance with a plan approved by the Mine Safety and Health Administration.
The plan shall contain, at a minimum, provisions to ensure that only those persons authorized by the operator,
and who have an understanding of the procedures to be used, shall be involved in the extinguishing operations.

22.5m.2. No burning or burned coal mine refuse shall be removed from a permitted disposal
area without a removal plan approved by the Secretary. Consideration shall be given to potential hazards to
persons working or living in the vicinity of the structure.

22.6. Inspections. A qualified registered professional engineer, or other qualified professional specialist
under the direction of the professional engineer, shall inspect the refuse pile during construction. The
professional engineer or specialist shall be experienced in the construction of similar earth and refuse structures.
Inspection reports shall be retained for review at or near the site.

22.6.a. Non-impounding Structures. Inspections of non-impounding refuse piles shall be made at
least quarterly throughout construction and during critical construction periods, which shall include at a
minimum:

22.6.a.1. Foundation preparation including the removal of all organic material and topsoil;

22.6.a2.2. Placement of underdrains and protective filter systems;
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22.6.2.3. Installation of final surface drainage systems; and
22.6.a4. The final graded and revegetated facility.

22.6.b. Unscheduled Inspections. Regular inspections by the engineer or specialist shall also be
conducted during placement and compaction of coal mine refuse materials. More frequent inspections shall
be conducted if a potential danger or harm exists to the public health and safety or the environment. Inspections
shall continue until the refuse pile has been finally graded and revegetated or until a later time if required by the
Secretary.

22.6.c. Reporting Requirements. The following reporting requirements shall be met:

22.6.c.1. The qualified registered professional engineer shall provide a certified report to the
Secretary promptly after each inspection, that the refuse pile has been constructed and maintained as designed
and in accordance with the approved plan, the Act, and this rule. The report shall include any appearances of
instability, structural weakness, and other hazardous conditions; and

22.6.c.2. The certified report on the drainage system and protective filters shall include color
photographs taken during and after construction, but before underdrains are covered with coal mine refuse.
If the underdrain system is constructed in phases, each phase shall be certified separately. The photographs
accompanying each certified report shall be taken in adequate size and number with enough terrain or other
physical features of the site shown to provide a relative scale to the photographs and to specifically and clearly
identify the site.

22.7. Impounding Structures. Inspection of impounding refuse piles shall be made by a qualified
registered engineer or other qualified professional specialist under the direction of the professional engineer.
The professional engineer or specialist shall be experienced in the construction of impoundments.

22.7.a. Inspection Frequencies. Inspection shall be made regularly but not less than quarterly
during construction, upon completion of construction, and at least yearly until removal of the structure or release
of the bond. Inspections will be made during placement and compaction of coal refuse material and during
critical construction periods.

22.7.b. Reporting Requirements. The qualified professional registered engineer shall promptly,
after each inspection, provide to the Secretary a certified report that the impoundment has been
constructed and maintained as designed and in accordance with the approved plan and this rule. The report
shall include discussions of any appearances of any instability, structural weakness, or other hazardous condition,
depth and elevation of any impounded waters existing storage capacity, and existing or required monitoring
procedures and instrumentation, and any aspects of the structure affecting stability.

22.7.c. Examinations. Examination of impoundments meeting or exceeding the size specification
or other criteria set forth in the Federal Mine Safety and Health Administration regulations at 30 CFR 77.216
shall, in addition to meeting the inspection requirements of subdivisions 22.7.a and 22.7.b of this subsection,
comply with the MSHA requirements of 30 CFR 77.216-3.

Other impoundments shall be examined at least quarterly by a qualified person designated by the
operator for appearances of structural weaknesses and other hazardous conditions.

22.7.d. Filing of Reports. A copy of each inspection and examination report shall be retained at or
near the mine site.

§38-23 Performance Standards Applicable Only to Remining Operations

23 1. Backfilling, Remining, and Grading of Previously Mined Areas.
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23 .1.a. Remining operations on previously mined areas that contain a pre-existing highwall shall
comply with the applicable performance standards of the Act and this rule unless otherwise exempted in
accordance with the provisions of this subsection.

23 .1.b. The requirement of highwall elimination shall not apply to remining operations where the
operator can demonstrate in writing that the volume of all reasonably available spoil located in the vicinity of
the remining operation is insufficient to completely backfill the reaffected or enlarged highwall. The
highwall shall be reduced to the maximum extent technically practical. All spoil generated by the remining
operation and any other reasonably available spoil in the vicinity of the operation shall be included in the permit
area. For purposes of this paragraph, the term reasonably available spoil means spoil and suitable coal mine
waste material generated by the remining operation or other spoil or suitable coal mine waste material located in
the permit area that is accessible and available for use and that when rehandled will not cause a hazard to public
safety or significant damage to the environment.

23 1.c. Achieve a postmining slope that does not exceed either the angle of repose or such lesser
slope as is necessary to achieve a minimum long-term static safety factor of 1.3 and to prevent slides.

23.1.d. Minimize erosion and water pollution both on and off the site.
23.1.e. Support the approved postmining land use.

23.1.f. Spoil and waste materials shall be compacted where advisable to ensure stability or to
prevent leaching of toxic materials.

23.1.g. Disposal of coal processing waste and underground development waste in the mined-out
area shall be in accordance with section 22 of this, rule except that a long-term static safety factor of 1.3 shall
be achieved.

23.1.h. Exposed coal seams, acid- and toxic-forming materials, and combustible materials exposed,
used, or produced during mining shall be adequately covered with nontoxic and noncombustible material, or
treated, to control the impact on surface and ground water in accordance with subsection 14.5 of this section, to
prevent sustained combustion, and to minimize adverse effects on plant growth and the approved postmining land
use.

23.1.1. Cut-and-fill terraces may be allowed where:

23.1.1.1. Needed to conserve soil moisture, ensure stability, and control erosion on final-
graded slopes, if the terraces are compatible with the approved postmining land use; or

23.1.1.2. Specialized grading, foundation conditions, or roads are required for the approved
postmining land use, in which case the final grading may include a terrace of adequate width to ensure the safety,
stability, and erosion control necessary to implement the postmining land use plan.

23.1.). Small depressions may be constructed if they are needed to retain moisture, minimize
erosion, create and enhance wildlife habitat, or assist revegetation.

23.1.k. Spoil placed on the outslope during previous mining operations shall not be disturbed if such
disturbance will cause instability of the remaining spoil or otherwise increase the hazard to the public health
and safety or to the environment.

23.1.1. Any highwall remnant left after remining must be demonstrated by the operator to be
stable and not pose a hazard to the public health and safety or the environment.

23.2. Revegetation.

23.2.a. All revegetation shall be carried out in a manner that encourages a prompt vegetative
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cover which, at a minimum, shall be adequate to control erosion and is consistent with the reclamation plan. The
ground cover requirements for revegetation set forth in section 9 of this rule may be modified on a case-by-case
basis, by the Secretary, except that at a minimum the vegetative ground cover shall be no less than that which
existed before remining and shall be adequate to control erosion. Determination of premining ground cover
success and productivity shall be made using sampling techniques described by the Secretary.

23.2.b. The responsibility for successful revegetation, as required by the Act, shall be for a
period of not less than two growing seasons, as defined by the Secretary, after the last year of augmented seeding,
fertilizing, irrigation or other work.

23.3. Water Quality. A coal remining operation may qualify for the effluent limitations set forth in
Title 47 Series 30 subdivision 6.2.d..

23.4. Requirements to Release Bonds. Bond release for remining operations shall be in accordance
with all of the requirements set forth in subsection 12.2 of this rule. . Provided that there is no evidence of a
premature vegetation release.

§38-2-24. Exemption for Coal Extraction Incidental to Extraction of Other Minerals.

24.1.  Exemption determination. The term other minerals as used in this section means any
commercially valuable substance mined for its mineral value, excluding coal, topsoil, waste and fill material.
No later than 90 days after filing of an administratively complete request for exemption, the Secretary shall
make a written determination whether, and under what conditions, the persons claiming the exemption are
exempt under this section, and shall notify the person making the request and persons submitting comments on
the application of the determination and the basis for the determination. The determination of exemption shall
be based upon information contained in the request and any other information available to the regulatory authority
at that time. If the Secretary fails to provide a determination as specified in this section, an applicant who
has not begun extraction may commence pending a determination Unless the Secretary issues an interim
finding, together with reasons, therefore, that the applicant may not begin coal extraction. Any person adversely
affected by a determination of the Secretary pursuant to this section may file an appeal only in accordance with
the provisions of article one, chapter twenty-two-b of this code, within thirty days after receipt of the
determination. The filing of an appeal does not suspend the effect of the determination.

24.2. Contents of request for exemption. An request for exemption shall be made part of a
quarrying application and shall include at a minimum:

24 2.a. The names and business address of the requestor to include a street address or route number;
24 2.b. A list of the minerals to be extracted;

24 2.c. Estimates of annual production of coal and the other minerals over the anticipated life of the
operation;

24.2.d. A reasonable estimate of the number of acres of coal that will be extracted;

24 2.e. Evidence of publication of a public notice for an application for exemption. The notice that
an application for exemption has been filed with the Secretary shall be published in a newspaper of general
circulation in the county in which the operation is located and shall be published once and provide a thirty day
comment period. The public notice must contain at a minimum;:

24.2.¢.1. The quarrying number identifying the operation;

24.2.e.2. A clear and accurate location map of a scale and detail found in the West Virginia
General Highway Map. The map size will be at a minimum four inches (4") x four inches (4"). Longitude and
latitude lines and north arrow will be indicated on the map and such lines will cross at or near the center of the
quarrying operation;
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24.2.¢.3. The names and business address of the requestor to include a street address or route
number;

24.2.e4. A narrative description clearly describing the location of the quarrying operation;

24.2.e.5. The name and address of the Department of Environmental Protection Office where
written comments on the request may be submitted;

24 .2.f. Geologic cross sections, maps or plans of the quarrying operation determine the following
information:

24.2.1.1. The locations (latitude and longitude) and elevations of all bore holes;

24.2.1£.2. The nature and depth of the various strata or overburden including geologic
formation names and/or geologic members;

24.2.1.3. The nature and thickness of any coal or other mineral to be extracted,

242.2. A map of appropriate scale which clearly identifies the coal extraction area versus
quarrying area;

24 2. h. A general description of coal extraction and quarrying activities for the operation;

24 2.1. Estimated annual revenues to be derived from bona fide sales of coal and other minerals
to be extracted;

24 2.j. If coal or the other minerals are to be used rather than sold, estimated annual fair market
values at the time of projected use of the coal and other minerals to be extracted,

24 .2 .k. The basis for all annual production, revenue, and fair market value estimates;

24.21. A summary of sale commitments and agreements, if any, that the applicant has received for
future delivery of other minerals to be extracted from the mining area, or a description of potential markets for
the other minerals;

242.m. If the other minerals are to be commercially used by the applicant, a description
specifying the use; and

24.2.n. Any other information pertinent to the qualification of the operation as exempt.
24.3. Requirements for exemption.
24 3.a. Activities are exempt from the requirements of the Act if all of the following are satisfied:

24.3.a.1. The production of coal extracted from the mining area determined annually as described
in this paragraph does not exceed 16 2/3 percent of the total annual production of coal and other minerals removed
during such period for purposes of bona fide sale or reasonable commercial use,

24.3.a.2. Coal is extracted from a geological stratum lying above or immediately below the
deepest stratum from which other minerals are extracted for purposes of bona fide sale or reasonable
commercial use.

24.3.a.3. The revenue derived from the coal extracted from the mining area, determined
annually does not exceed fifty (50) percent of the total revenue derived from the coal and other minerals removed
for purposes of bona fide sale or reasonable commercial use. If the coal extracted or the minerals removed
are used by the operator or transferred to a related entity for use instead of being sold in a bona fide sale, then the
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fair market value of the coal or other minerals shall be calculated at the time of use or transfer and shall be
considered rather than revenue.

24 .3.b. Persons secking or that have obtained an exemption from the requirements of the Act
shall comply with the following:

24.3b.1. Each other mineral upon which an exemption under this section is based must be a
commercially valuable mineral for which a market exists or which is quarried in bona fide anticipation that a
market will exist for the mineral in the reasonably foreseeable future, not to exceed twelve months. A legally
binding agreement for the future sale of other minerals is sufficient to demonstrate the above standard.

24.3.b.2. If either coal or other minerals are transferred or sold by the operator to a related entity
for its use or sale, the transaction must be made for legitimate business purposes.

24 4. Conditions of exemption.
A person conducting activities covered by this part shall:

24 4.a. Maintain on-site the information necessary to verify the exemption including, but not
limited to, commercial use and sales information, extraction tonnages, and a copy of the exemption application
and the Department’s exemption approval,

24 4.b. Notify the Department of Environmental Protection upon the completion or permanent
cessation of all coal extraction activities.

24.5. Stockpiling of minerals.

24.5.a. Coal extracted and stockpiled may be excluded from the calculation of annual production
until the time of its sale, transfer to a related entity or use:

24.5.a.1. Up to an amount equaling a 12-month supply of the coal required for future sale,
transfer or use as calculated based upon the average annual sales, transfer and use from the mining area over the
two preceding years; or

24.5.a.2. For a mining area where coal has been extracted for a period of less than two years, up
to an amount that would represent a 12-month supply of the coal required for future sales, transfer or use as
calculated based on the average amount of coal sold, transferred or used each month.

24.5.b. The Department of Environmental Protection shall disallow all or part of an operator's
tonnages of stockpiled other minerals for purposes of meeting the requirements of this part if the operator fails to
maintain adequate and verifiable records of the mining area of origin, the disposition of stockpiles or if the
disposition of the stockpiles indicates the lack of commercial use or market for the minerals.

The Department of Environmental Protection may only allow an operator to utilize tonnages
of stockpiled other minerals for purposes of meeting the requirements of this part if:

24.5b.1. The stockpiling is necessary to meet market conditions or is consistent with generally
accepted industry practices; and

24.5.b.2. Except as provided in. 24.5.b.3. of this section, the stockpiled other minerals do not
exceed a 12-month supply of the mineral required for future sales as approved by the regulatory authority on the
basis of the exemption application.

24.5b.3. The Department of Environmental Protection may allow an operator to utilize

tonnages of stockpiled other minerals beyond the 12-month limit established in 24.5. b.2. of this section if the

operator can demonstrate to the Department of Environmental Protection’s satisfaction that the additional

tonnage is required to meet future business obligations of the operator, such as may be demonstrated by a legally
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binding agreement for future delivery of the minerals.

24.5.b4. The Department of Environmental Protection may periodically revise the other
mineral stockpile tonnage limits in accordance with the criteria established by 24.5.b.2. and 3. of this section
based on additional information available to the Department of Environmental Protection.

24.6. Revocation and enforcement.

24 6.a. The Department of Environmental Protection shall conduct an annual compliance review of
the operation requesting exemption.

24 .6.b. If the Department of Environmental Protection has reason to believe that a specific operation
was not exempt at the end of the previous reporting period, is not exempt, or will be unable to satisfy the
exemption criteria at the end of the current reporting period, the Department of Environmental Protection shall
notify the operator that the exemption may be revoked and the reason(s) therefore. The exemption will be
revoked unless the operator demonstrates to the Department of Environmental Protection within 30 days
that the operation in question should continue to be exempt.

24 6.c. If the Department of Environmental Protection finds that an operator has not
demonstrated that activities conducted in the operation area qualify for the exemption, the Department of
Environmental Protection shall revoke the exemption and immediately notify the operator and commenter(s). If
a decision is made not to revoke an exemption, the Secretary shall immediately notify the operator and
commenter(s).

24.6.d. Any person adversely affected by a determination of the Secretary pursuant to this section
may file an appeal only in accordance with the provisions of article one, chapter twenty-two-b of this code,

within thirty days after receipt of the determination. The filing of an appeal does not suspend the effect of the
determination.

24 .6.e. Direct enforcement.

24. 6.e.1. An operator mining in accordance with the terms of an approved exemption shall
not be cited for violations of WV §22-3 or §38-2 et seq. that occurred prior to the revocation of the exemption.
Provided, however, an operator who does not conduct activities in accordance with the terms of an approved
exemption and knows or should have known that the activities are not in accordance with the approved exemption
shall be subject to direct enforcement action for violations of WV §22-3 or §38-2 et seq. that occur during the
period of the activities.

24.6.e.2. Upon revocation of an exemption or denial of an exemption application, an operator
shall stop conducting surface coal mining operations until a permit is obtained, and shall comply with the

reclamation standards of WV §22-3 or §38-2 et seq. with regard to conditions, areas, and activities existing
at the time of revocation or denial.

24.7. Reporting requirements.

24.7.a.1. Following approval by the Department of Environmental Protection of an
exemption for an operation, the person receiving the exemption shall file a quarterly production report with
the Department of Environmental Protection containing the information specified in 24.7.a.3. of this section.

24.7.a.2. The report shall be filed no later than 30 days after the end of each quarter.
24.7.a.3. The information in the report shall cover:
24.7.a.3.A. Quarterly production of coal and other minerals, and

24.7.a.3 B. The cumulative production of coal and other minerals.
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24.7.a.3.C. The number of tons of coal stockpiled;
24.7.a.3.D. The number of tons of other minerals stockpiled by the operator.

24.7b.1. Following approval by the Department of Environmental Protection of an exemption
for an operation, the person receiving the exemption shall file an annual production_report with the Department
of Environmental Protection containing the information specified in. 24.7.b.3.of this section.

24.7.b.2. The report shall be filed no later than 30 days after the end of each calendar year.

24.7b.3. The information in the report shall include:

24 7b.3.a. The number of tons of extracted coal sold in bona fide sales and the total revenue
derived from these sales;

24.7.b.3b. The number of tons of coal extracted and used or transferred by the operator or related
entity and the estimated total fair market value of this coal;

24.7.b.3.c. The number of tons of coal stockpiled;

24.7.b.3.d. The number of tons of other commercially valuable minerals extracted and sold in bona
fide sales and total revenue derived from these sales;

24.7.b.3.e. The number of tons of other commercially valuable minerals extracted and used or
transferred by the operator or related entity and the estimated total fair market value of these minerals;

24.7.b.3 f. The number of tons of other commercially valuable minerals removed and stockpiled
by the operator;

24.7.b.3.g. The annual production of coal and other minerals and the annual revenue derived
from coal and other minerals; and

24.7.b.3h. The annual production of coal and other minerals and the annual revenue derived from
coal and other minerals during the preceding vear.

24 8. Public Availability of Information.

24.8.1. Except as provided in 24.8.2, all information submitted to the Secretary shall be made
immediately available for public inspection and copying at the office with jurisdiction over coal mining in the
locality of the subject exempt operation, until at least three (3) years after expiration of the period during which
the subject mining area is active.

24 8.2 The Secretary may keep information submitted to the Secretary confidential if the person
submitting it requests in writing, at the time of submission, that it be kept confidential and if the information
concerns trade secrets or is privileged commercial or financial information of the persons intending to conduct
operations under this rule.

24 8.3. Information requested to be held as confidential under subsection 24.8.2 shall not be made
publicly available until after notice and opportunity to be heard is afforded persons both seeking and opposing
disclosure of the information.

24.9. Right of Inspection and Entry.
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24 9.1 Authorized representatives of the Secretary and the Secretary of the U.S. Department of the
Interior shall have the right to conduct inspections of operations claiming exemption.

24 .9.2. Each authorized representative of the Secretary and the Secretary of the U.S. Department of
the Interior conducting an inspection under this rule shall:

24.9.2.a. Have a right of entry to, upon, and through any mining and reclamation operations
without advance notice or a search warrant, upon presentation of appropriate credentials;

24.9.2.b. At reasonable times and without delay, have access to and copy any records relevant
to the exemption; and

24.92.c. Have a right to gather physical and photographic evidence to document
conditions, practices, or violations at a site.

24 .9.3. No search warrant shall be required with respect to any activity under 24.9.1 and 24.9.2.,
except that a search warrant may be required for entry into a building,

§38-2-25, Certification of Blasters.

25.1...Certification

25.1.a. Requirements for Certification. -- In every surface mine and surface area of an underground
mine when blasting operations are being conducted. a certified blaster shall be responsible for the storage.
handling. transportation. and use of explosives for each and every blast, and for conducting the blasting operations
in accordance with the blasting plans approved in a permit issued pursuant to W. Va. Code §22-3-1 et seq., and
the rules promulegated under that article. Each person acting in the capacity of a blaster and responsible for the
blasting operations shall be certified by the Secretary. Each certified blaster shall have proof of certification either
on his or her person or on file at the permit area during blasting operations. Certified blasters shall be familiar
with the blasting plan and blasting related performance standards for the operation at which they are working.
Where more than one certified blaster i1s working on a blast, the blaster who designed the blast shall supervise the
loading operations and sign the blasting log. Nothing in this rule modifies statutory regulatory authority of the
state fire marshal and the state fire commission to regulate blasting and explosives.

25.1.b.  Qualifications for Certification. - Each applicant for certification shall be a minimum of
twenty-one (21) vears old. have had at least one (1) vear active blasting experience within the past three (3) vears,
and have demonstrated a workine knowledge of and skills in the storage. handline, transportation, and use of
explosives, and a knowledge of all state and federal laws pertaining thereto, by successfully taking and passing
the examination for certification required by subdivision 25.3.b. of this rule. Applicants who have blasting
experience prior to the last three vears, with documentation, may be considered by the Secretary on a case-by
case basis as qualifving experience for mnitial certification and re-certification; provided the requirements of
25.6.c.will apply.

25.1.c. Application for Certification. -- Prior to taking the examination for certification. a person
must submit an application on forms prescribed bv the Secretary, along with a fifty dollar ($50.00) application

fee, to the Secretarv to take the. Upon receipt of an application for examination, the Secretary shall, after
determining that the applicant meets the experience requirements of subdivision 25.1.b. of this rule, notifyv the
applicant of the date, time, and location of the scheduled examination.

25.2. Training. -- The Secretary will administer a training program to assist applicants for blaster
certification or re-certification in acquiring the knowledege and skills required for certification. The training
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requirements shall include, at a minimum, those subject areas set forth in subparagraphs 25.3.b.1.A through
253 b.1.K. of this rule. The training program will consist of the West Virginia Surface Mine Blasters Self-Study
Guide Course and a classroom review of the self-study guide course. Completion of the classroom review part
of the training proeram may not be required for first time applicants. The Secretarv mayv establish a fee for training
to cover costs to the Secretary. Applicants for certification, or applicants for re-certification who cannot document
the experience requirements specified in subdivision 25.1.b. of this rule, must complete the West Virginia Surface
Mine Blasters Self-Study Guide.

25.2 a. Blasters Responsibilities - Prior to certification, all applicants will-be required to attend two
(2) hour Blaster’s Responsibilities training session addressing certified blasters responsibilities and the

disciplinary procedures contained in subsections 25.9. and 25.10. of thisrule. This training will be made available
immediatelv prior to scheduled examinations.

25.3. Examination for Certification of Examiner/Inspector and Certified Blaster.

25.3.a. Examinations for Certified Blaster Examiners/Inspectors. All persons emploved by the
Secretary. whose duties include training, examining, and certification of blasters and/or inspecting blasting

operations shall be a certified examiner/inspector. Certification as an examiner/inspector does not constitute
surface mine blaster certification; however, a surface mine blaster certification is sufficient for certification as an

examiner/inspector. The examination for certified examiner/inspector shall at 2 minimum. test the applicant's
knowledee as required bv subdivision 25.3.b. of this rule.

25.3.b. Examination for Certified Blaster. - The examination for certified blaster shall include
information presented in the Study Guide for West Vireinia Surface Mine Blasters. and shall consist of three

parts:

25.3.b.1. A written multiple choice examination covering:

253 b.1.A. es of explosives and their properties, to include selection of ropriate

explosive(s):

253 b.1.B. Blasting equipment and accessories, to include blasting machines:

253b.1.C. Blast dimensions and calculations, to include geologic and topographic
considerations, blast hole design, flvrock control, secondary blasting, and blast plans:

253 b.1.D. Delav svstems, to include pattern design, field lavout, and initiation svstems:;

253b.1.E. Timing;

253 b.1.F. Blast vibration and vibration control, to include airblast. monitoring techniques.
and use of preblast survevs:

253 b.1.G. Loadine and detonatine, to include priming. scheduling, site control, warning
signals, and unpredictable hazards:

253 b.1 H. Storage and transportation of explosives;

253b.1.1. Record keeping and reporting:

253 b.1.J Current state and federal laws, rules and reculations relatine to the handling,
storage, transportation, and use of explosives; the training and certification of blasting personnel, and blasting
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signs: and

253 b.1. K. Responsibilities of a certified blaster.

25.3.b.2. A simulation examination wherebv the applicant must correctlv and properly complete
a blasting log.

25.3.b.3. Other portions or parts developed to demonstrate an applicant’s abilitv to use
explosives products and equipment properlv. as deemed appropriate bv the Secretary.

25.3.c. Ascore of 80 percent (80%) for the multiple-choice examination, and satisfactorv completion
of the blastineg log portion. and anv other portions that mav be included in the examination. which are eraded on
a pass/fail basis, are required for successful passage of the examination.

25.3.d. Notification of Scores. -- The Secretary will notify all persons of their scores within thirty
(30) davs of completine the examination. A person who fails to achieve a passine score of anv of the parts of the

examination mayv apply. after receipt of his or her examination results, to retake the entire examination or any
portions that the individual failed to pass. Any person who fails to pass any part of the exam on the second attempt
or every other subsequent attempt must certify that he/she has taken or retaken the classroom review training
program described in subsection 25.2. of this rule prior to applying for another examination.

25.4. Approval of Certification. -- Upon determination that an applicant for certification has satisfactorily
passed the examination, the Secretarv shall, within thirty (30) davs of the examination date, issue a certification
card to the applicant.

25.5. Conditions or Practices Prohibiting Certification. -- The Secretarv shall not issue a blaster
certification or re-certification to persons who:

25.5.a. Are currentlv addicted to alcohol, narcotics or other dangerous drugs:

25.5.b. Have exhibited a pattern of conduct inconsistent with the acceptance of responsibility for
blastine operations:; or

25.5.¢c. Are convicted felons.

25.5.d. Have had their blasters certification suspended or revoked in anv other state mav be required
to show cause as to whv thev should be considered for certification.

25.6. Re-certification Requirements for Certified Blaster.

25.6.a. Refresher Training -- All certified blasters must complete a minimum of twelve (12) hours
of refresher training during the three (3) vear period that each blasters certification is in effect. This refresher
training requirement may be satisfied by attendance at various professional and technical seminars and meetings
approved by the Secretary, or by attendance at a refresher training session conducted by the Secretary. The

Secretary may establish a fee for refresher training to cover costs.-

25.6.b. Re-certification of Blasters. A certified blaster must be re-certified every three (3) vears.
Each applicant for re-certification must be currently certified and must document that he or she satisfactorily
meets the experience requirements of subdivision 25.1.b. of this rule. and has satisfied the refresher training
requirement in subdivision 25.6.a. of this rule. The application for re-certification must be submitted on forms
prescribed by the Secretary with a thirty-dollar ($30.00) re-application fee.

25.6.c. Re-training. -- An applicant for recertification who does not meet the experience requirements
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of subdivision 25.1.b of this rule must take the training course defined in section 25.2, and pass the examination
required in subdivision 25.3.b. of this rule.

25.6.d. Re-examination - - Each certified blaster shall be required to successfullvy complete the
examination for certified surface coal mine blasters at least once everv sixth vear, as required by subdivision
253 b of this rule.

25.7. Presentation of Certificate: Transfer; and Delegation of Authoritv.

25.7.a. Upon request by the Secretarv, a certified blaster shall exhibit his or her blaster certification

card.

25.7.b. The certified blaster shall take all reasonable care to protect his or her certification card from
loss or unauthorized duplication, and shall immediatelv report anv such loss or duplication to the Secretary.

25.7.c. Blaster's certifications mav not be transferred or assiened.

25.7.d. Certified blasters shall not delegate their authority or responsibility to anv individual who 1s
not a certified blaster. A certified blaster shall not take anv instruction or direction on blast design, explosives
loading, handling, transportation and detonation from a person not holding a West Virginia blasters certificate, if
such instruction or direction may result in an unlawful act. or an improper or unlawful action that mav result in
unlawful effects of a blast. A person not holding a West Virginia blasters certification who requires a certified
blaster to take such action may be prosecuted under W. Va. Code §22-3-17(c) or (1).

25.8. Violations by a Certified Blaster. --The Secretary mayv issue written notification, a temporary
suspension order, or revoke the certification of a certified blaster who 1s, based on clear and convincing evidence,
in violation of anv of the followine:

25 .8.a. Failure to complv with anv order issued bv the Secretarv;

25.8.b. Illegal use of drues or narcotics, or anv use of alcohol in the work place;

25 8.c. Violations of Federal or state laws, or reeulations eoverning, the purchase, use. handling,
transportation, storage, or detonation of explosives, or the approved blast plan for the permit where the blaster is

working;

25 .8.d. False swearing in order to obtain a blaster's certification card;

25.8.e. Anv illeeal or improper action taken bv a certified blaster in the use, handling, transportation.
or storage of explosives or in designing and executing a blast, which mav or has led to injurv or death at or near
a mine site.

25.8.f. A pattern of conduct which i1s not consistent with acceptance of responsibility for blasting
operations, 1.e.. repeated violations of state or Federal laws pertaining to explosives: or

25 .8.2. Willful Conduct -The Secretarv shall suspend or revoke the certification of a blaster for willful
violations of state or Federal laws pertaining to explosive.

25.9. Suspension, Revocation and Penalties.

25.9.a Suspension and Revocation.

25.9.a.1. Suspension. -- Upon service of a temporary suspension order, the certified blaster shall
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be eranted a hearing before the Secretary to show cause why his or her certification should not be suspended or
revoked.

259.a.1.A. The period of suspension will be conditioned on the severity of the violation
committed by the certified blaster and, if the violation can be abated. the time period in which the violation is
abated. The Secretary may require remedial actions and measures and retraining and re-examination as a condition
for reinstatement of certification.

25.9.a.2. Imminent Harm Suspension. -A certified inspector has the authoritv to issue a
temporarv suspension order to a certified blaster when an imminent daneer to the health or safetv of the public
exists, or can reasonably be expected to cause significant, imminent environmental harm to land. air or water

resource by anv condition, practice. or violation of this rule or anv permit condition. The temporary suspension
order shall take effect immediatelv.

25922 A. The Secretarv shall formally investieate the incident(s) and provide written
findings to the blaster within fifteen davs following the effective date of the temporary suspension.

259.a.2B _ Informal Conference Unless waived in writing by the certified blaster. an
informal conference shall be held at or near the site relevant to the violation. This informal conference shall be
held within twenty-four hours after the temporary suspension order becomes effective. The conference shall be
held before the Secretary, who shall evaluate the blasters® performance and upon conclusion of the hearing shall;
determine if the temporary suspension of the blaster shall remain in force, withdraw the suspension, or uphold in

part.

25.9.2.2.C. Appeal to the Secretary —If a blaster chooses to appeal the results of the informal
conference or the written findings of the initial investigation; they may appeal the results within in five days to
the Secretary. The appeal shall include written reasons for the appeal. A hearing shall be conducted by the
Secretary within ten days of receipt of the appeal.

259.a.2D). Anv blaster receiving a temporary suspension may appeal the decision of the
Secretary to the Surface Mine Board.

25.9.2.3. Revocation. -- If the remedial action required to abate a suspension order, issued by
the Secretary to a certified blaster. or anv other action required at a hearing on the suspension of a blaster’s
certification, is not taken within the specified time period for abatement, the Secretary mav revoke the blaster's
certification and require the blaster to relinquish his or her certification card. Revocation will occur if the certified

blaster fails to re-train or fails to take and pass reexamination as a requirement for remedial action.

25.9.a4 In addition to suspending or revoking the certification of a blaster. failure to comply
with the requirements of this subsection mav also result in further suspension or revocation of a blasters
certification.

25.9.2.5 Anv blaster receiving a suspension or revocation mav appeal the decision to the
Secretary and to the Surface Mine Board.

25.10. Reinstatement - Subject to the discretion of the Secretarv, and based on a petition for
reinstatement, anv person whose blaster certification has been revoked, mav. if the Secretary is satisfied that the
petitioner will comply with all blastine law and rules, applv to re-take the blasters certification examination,

provided the person meets all of the requirements for blasters certification specified by this subsection, and has
completed all requirements of the suspension and revocation orders, including the time period of the suspension.
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25.11. Civil and Criminal Penalties. -- Every certified blaster is subject to the individual civil and criminal
penalties provided for in W. Va. Code §22-3-17.

25.12. Hearings and Appeals. -- Anv certified blaster who i1s served a suspension order, revocation order,

or civil and criminal sanctions is entitled to the rights of hearines and appeals as provided for in W. Va. Code
§822-3-16and 17.

25.13. Blasting Crew. —Persons who are not certified and who are assiened to a blasting crew. or assist
in the use of explosives, shall receive directions and on-the-job training from & certified blaster- in the technical
aspects of blasting operations, including applicable state and federal laws governing the storage. transportation,
and proper use of explosives.

25.14 Reciprocity With Other States. -- The Secretary may enter into a reciprocal agreement with other
states wherein persons holding a valid certification in that state mav apply for certification in West Virginia, and
upon approval by the Secretary, be certified without undergoing the training or examination requirements set forth
in this rule. Reciprocity is a onetime only process. Anv blaster who has been issued a certification through
reciprocity and fails to meet the recertification requirements will be required to reexamine and mayv be required

to provide refresher training documentation, as per section 25.6.a of this rule.

§38-2-26. Blasting Damage Claim and Arbitration for Blasting Damage Claims.

26.1. Damage to Surface Structures. -- A claim of damage to surface structures from blastine will be the
result of one or more of the following:

26.1.a. Flv Rock. -- Flv rock damage is based on the presence of debris from the blast site and the
presence of impact damage;

26.1.b. Air Blast. -- Air blast damage is characterized bv broken or cracked window elass: and

26.1.c. Blasting Vibration Damage. -- Blasting vibration damage is investieated bv experienced and
speciallv trained personnel to accuratelv determine the presence of such damage. Examples are explained in. but
not limited to, the American Insurance Association publication, Blasting Damage, A Guide for Adjusters and
Engineers.

26.2. Filing a Claim.

26.2.a. It is the responsibility of the propertv owner to notifv the Secretarv of the alleged blasting
damage. An investieation to conduct a field to determine the initial merit of the damage claim. The investigation
will include the following:

26.2.a.1. contact propertv owner within one (1) business dav of receiving the complaint to
schedule a visit to the property where the alleged blasting damage occurred and interview the property owner:

26.2.a.2. visit the blasting site to determine if the operator and blaster are in compliance with
state blasting requirements: and

26.2.a.3. awritten a report on the investigation that describes the nature and extent of the alleged
damage. taking into consideration the condition of the structure, observed defects, or pre-existing damage that is
accurately indicated on a pre-blast survey, conditions of the structure that existed where there has been no blasting
conducted by the operator, or other reliable indicators that the alleeed damage pre-dated the blasting by the
operator. The inspector will make one of the following initial determinations and notify the claims administrator,
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make a recommendation on the merit of the claim. and supply such information that the claims administrator
needs to sufficientlv document the claim:

26.2.2.3.A. There is merit that blastine caused the alleeed damage:

26.2.2.3 B. There is no merit that blastine caused the alleged damage-

26.2.2.3.C. The determination of merit as to whether blastine caused or did not cause the

alleged damage cannot be made and inform the property owner of the following four resolution options available
for the alleged blasting damage:

26.2.2.3.C.1 Withdraw the claim:

26.2.2.3.C.2. File a claim with the operator or the operator's general liability insurance

carrier:

————

26.2.4.3.C.3 File a claim with the homeowner's insurance carrier. or

26.2.2.3.C.4 Submit to the Secretarv's claims process. Provided however, If the property
owner declines, the Secretarv's involvement will be concluded.

26.2.2.3.C.5 Once a determination is made as to the merit of a claim by the ingpector, the
Secretary shall offer the claimant and the permittee the opportunity to meet to attempt to resolve the issue.

26.3. The claims administrator as used in this section means the individual. firm or organization that
manages the blasting damage claims proeram for the Secretary will be responsible for the following:

26.3.a. Sending notice to the respective operator of the damage claim:

26.3.b. Making an initial assienment of the damage claim to a qualified claims adjuster within one
(1) business day;

26.3.c. Providing the relevant claims information to the arbitrator assiened to that claim:

26.3.d. Making a final determination on the merit and loss value of the claim:; and

26.3.e. Providing a complete report of the adjusters and the administrators findings to the Secretarv=
the claimant and the respective operator.

26.4. The adjuster means an outside party that is assigned to investigate, document, evaluate and make
recommendations on a reported loss will be responsible for the followine:

26.4.a. Contacting the property owner and phvsically visiting the site of the alleeed blastine damage
within three (3) business davs of the initial assienment:;

26.4.b. Documenting the alleged blastine damage through accepted methods such as photoeraphs,
video tapes, written descriptions, and diagrams:;

26.4.c. Reviewing all available supporting information such as blasting logs, seismoeraph records
and pre-blasting survevs:
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26.4.d. Making a determination of the need for additional assistance from structural engineers,
building contractors and blastine consultants. The claims administrator will be the approving authority for the

assignment of such specialists:

26 .4.e. Making a preliminarv determination as to the merit of the blastine damage claim; and

26.4.f Making an initial monetarv determination of the loss value of the respective claim.

26.4.f.1. The adjuster will use the followine ratings in the determination of the merit of the
alleged blasting damage claim:

264 f1.A. Caused by blasting:

-26.4 f.1.B. Probablv caused bv blasting:

-26.4 £.1.C. Possiblv caused by blasting:

-26.4.f.1 .D. Probablv not caused bv blastine: or

-26.4 f.1.E. Not caused by blasting.

26.4.f.2. The merit-ratine factors include, but are not limited to the following:

264 1£2.A. The claimant is the property owner:;

[

64.1.2.B. Correlation of alleged damage event to a specific blast and mine:

Jro !

641.2.C. Correlation of alleged damage event to a large. unusual or problem shot:

-26.4 £.2.D. Proximity to the blast site;

-26.4 £.2. E. Timeliness of first notice of loss;

-26.4 £.2.F. Damage that is not indicated on the pre-blast survev;

264 £.2.G. Lack of anv other issues or grievances besides blasting;

264 1£2.H. Age and phvsical condition of the structure in question;

26.4 £.2.1. Presence of seismogeraphic records close to the structure in question;

-26.4 £.2.J. Historv of previous blastine in the immediate area;

-26.4 £.2 K. Property that has been undermined; and

-26.4 £.21.. An area with a history of geological abnormalities.

26.4.¢. Recommendations as to the equitable resolution of the claim: and

26 .4.h. Completing report and sending to the claims administrator.
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26.5 Listing of Arbitrators. --  The Secretarv-shall maintain and make available to the claimant and the
operator a listing of persons willing and qualified to serve as arbitrators. The Secretarv-will recommend a listing
from the roster maintained by the American Arbitration Association from which the parties will choose the
arbitrator. The listing shall identify those persons who are qualified and willing to serve, including but not limited
to, those willing to serve on a volunteer (1.¢.. without compensation) basis. The Secretary -shall establish a pool
of arbitrators sufficient to handle the claims process. Once a vear the Environmental Advocate, and industry

representatives (selected by the West Virginia Coal Association, Inc.) mav move to strike up to twenty-five

percent (25%) of the list, with cause. The Environmental Advocate is required to seek citizen input.

26.6. Selection of Arbitrator. -- The parties may choose their own arbitrator by agreement. who need
not be on the listing of arbitrators as defined by subsection 6.1 of this rule. In the absence of such agreement, the
Secretary will provide the parties with a listing of arbitrators and permit each of the partiesto eliminate, in rotation,
names from the list until one name remains. That person shall serve as arbitrator.

26.7. Provision for Preliminary Information to the Arbitrator. -- The arbitrator mav require the parties to
provide pertinent information to the arbitrator and to the other parties prior to the arbitration session. Such
information mav include, but is not limited to:

26.7.a. The pre-blast survev, shot logs, and other documents deemed necessarv by the arbitrator to
determine the merits and value, if anv, of the blastine damage claim: and

26.8.7.b A confidential statement summarizing a party's position on the issues and what relief, if anv,
should be awarded.

26.8. Demand for Arbitration and Timeframes for Arbitration. -- When notifvine the parties of the claim
determination, the Secretary shall also notify the parties of the right to demand arbitration. If a party wants to
arbitrate the claim determination, the party seeking arbitration shall serve the other party by certified mail. a
written demand for arbitration on forms provided by the Secretary within fifteen (15) davs of receipt of the initial
claim determination. An arbitrator shall be chosen within fifteen (15) davs of receipt of the notice by the parties
for arbitration. Unless otherwise aereed by the parties and the arbitrator. the arbitration shall be conducted within
thirty (30) davs after the appointment of the arbitrator. Arbitration shall be completed within thirty (30) days

after the first arbitration session. unless changed by agreement of the parties and the arbitrator. The arbitrator is
empowered to set the date and time of all arbitration sessions.

26.9. Place of Arbitration. -- The parties may by aereement select the place of arbitration and arrange
for paving anv associated costs. If the place of arbitration is determined by agreement, the place must be identified
to the arbitrator upon the arbitrator's appointment. The Secretary shall, upon reasonable request by the parties,
make available its facility for the arbitration. In the event the parties cannot agree on the place of arbitration; the
arbitrator is empowered to select a place.

26.10. Confidentiality of the Arbitration Process. -- Arbitration shall be regarded as confidential. The
arbitrator shall maintain and preserve the confidentiality of all arbitration proceedings and records. An arbitrator
may not be subpoenaed or called to testify. or otherwise be subject to process requiring disclosure of confidential
information in any proceeding relating to or arising out of the dispute arbitrated.

26.11. Presentations to the Arbitrator. -- Unless otherwise directed by the Arbitrator, witnesses for the
claimant will be the claimant, anv one other person designated bv the claimant, and the: witnesses for the operator

will be a company Officer, its engineer or blaster. If the claimant does not have a representative and requests
representation, the Secretary, through the Office of the Environmental Advocate, shall provide a representative,
willing to work at a low-cost or no cost, throughout the arbitration process, the representative is not required to
be an attornev-at law.
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26.12. Arbitration Award, Fees, Costs and Expenses. -- If parties aeree on settlement after entering
arbitration, parties mav request their settlement be declared the official award by the arbitrator. Within thirty (30)
davs after the arbitration process is closed or terminated, the arbitrator shall issue a decision upholding, upholding
in part, or overruling the initial claim determination made by the claims administrator. If the initial claim
determination was in favor of the claimant, the operator requests arbitration and the claim determination is upheld
or upheld in part, the operator shall pay the costs of the proceeding, as well as reasonable representation fees and

costs of the claimant not to exceed one thousand dollars ($1.000.00). Otherwise, the parties are equally responsible
for the cost of the proceeding and are responsible for their own fees and costs.

26.13. Binding Nature of the Award. -- By requesting arbitration. the results of the arbitration are
intended to be final and binding. As such they are not appealable to the West Virginia Supreme Court of Appeals,
the circuit courts, or any other tribunal. The Secretary shall provide written notice to the claimant of the binding
nature of the arbitration award and shall secure from the claimant a written acknowledgement that the claimant
understands the final nature of the award and aerees to be bound by it.

26.14. Pavment of the Award. -- Should an award be made against the operator on an arbitrated claim.
the operator shall pav the full amount of the award within thirty (30) davs of the final determination and award.
If the operator fails to pay the award within thirty (30) davs, the Secretary mav i1ssue a cessation order pursuant
to W. Va. Code §22-3-16 for all sites operated by the operator.

§38-2.27. Explosive Material Fee,

27.1. Assessment Fee on Blasting Material. -- Pursuant to W. Va. Code §822-3A-7 and 5B2a-2. there is
hereby assessed a fee of one-quarter cent ($.0025) per pound on explosive material used for any purpose on
surface mining operations. Provided, that the operators exempted from the application of W. Va. Code §5BB1-
2 A et seq. shall pay one-eighth ($.00125) cent per pound on explosive material.

27.2. Remittance of Fee. -- Within thirty (30) davs of the end of each previous quarter after the effective
date of this rule, the operator shall remit to the Secretary the amount of the fee calculated by multiplving one-
quarter cent ($.0025) or one-eighth cent ($.00125) for operators exempt from the application of W. Va. Code
§5B-2A-1 et seq, times the number of pounds of explosive material used during the preceding quarter for anv
purpose on the surface mining operations: Provided. That, the materials are measured by the pound. A report of
the amount of explosives used per calendar quarter shall be submitted on forms prescribed by the Secretary with
the fee. To verify the accuracy of the report and fee calculation, the Secretary may require copies of delivery
records, blast logs, and inventories be submitted, as necessary. Upon request, operators shall make explosives
delivery and inventory records available at the site. for inspection by the Secretary

27.3. Dedication of the Fee. -- The Secretary shall deposit all monevs received from the explosive
material fees into a special revenue fund to be known as the "mountaintop removal fund" within the state treasury.
These monevs shall be expended by the Secretary and the Office of Coalfield Community Development, created
by W. Va. Code §5B-2A-1 et seq. in the performance of their respective duties; Provided, However, that no
explosive material fees collected from underground or surface mining operations specifically exempted from
application of W. Va. Code §5B-2A-2(b) may be expended to fund the Office of Coalficld Community
Development. All such fees shall be reserved and expended exclusively to fund the Explosives and Blasting
Proeram. For the purpose of this section; detonators, caps, detonating cords, and initiation systems shall be exempt
from the calculation for explosive material fees. However, the Secretary may require reporting on the use of these

products.

27.4. Expenditures. -- Direct expenditures from the fees collected are not authorized, but shall be
appropriated by the T eeislature.
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27.5. Sufficiency of Fees. -- After one vear of collection of the explosive material fees and expenditure
of the appropriations there from. the Secretary shall report to the Legislature whether the fees have provided
sufficient revenue to fund the operation of both the Explosives and Blasting Proeram -and the Office of Coalfield
Community Development.

27.6. The Secretarv is authorized, through the Treasurer's Office to invest the mountaintop removal fund
with all interest earnines accrued to be returned to and be made part of the fund.

27.7. Noncompliance. -- Failure to comply in a timelv manner with the fee requirements of W. Va. Code
§22-3A-1 et seq. and this rule mav result in permit suspension or revocation in accordance with W. Va. Code

§22-3-17.
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